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PROGRAM 

The  National  Oceanic  and  Atmospher¬ 
ic  Administration  (NOAA)  hereby  pub¬ 
lishes  Interim-final  regulations  pursuant 
to  section  308  of  the  Coastal  Zone  Man¬ 
agement  Act  of  1972,  as  amended  (16 
U.S.C.  1451,  et  seq.) ,  hereinafter  referred 
to  as  the  “Act,”  for  the  purpose  of  de¬ 
fining  the  procedures  by  which  coastal 
States  and  local  governments  can  qual¬ 
ify  for  impact  assistance  xmder  the 
Coastal  Energy  Imixact  Program  (CEIP) . 

These  interim-final  regulations  incor¬ 
porate  many  of  the  comments  received 
by  the  Office  of  Coastal  Zone  Manage¬ 
ment  (OCZM) ,  NOAA,  in  response  to  the 
proposed  regulations  published  October 
22,  1976  (41  FR  46724).  Any  comments 
on  these  regulations  received  by  OCZM 
by  February  4,  1977,  will  be  considered 
before  final  rules  and  regulations  gov¬ 
erning  the  CEIP  are  published.  These 
interim-final  regulations  will  become  ef¬ 
fective  February  4, 1977,  and  will  remain 
in  effect  until  superceded  by  final  reg¬ 
ulations. 

Introduction.  The  Coastal  Energy  Im¬ 
pact  Program  provides  financial  assist¬ 
ance — Sloans,  bond  guarantees,  and 
grants — ^to  help  coastal  States  and  Iccal 
communities  affected  by  new  or  ex¬ 
panded  coastal  energy  activity. 

The  program  consists  of  two  inter¬ 
locking  sources  of  financial  assistance: 
(1)  The  Coastal  Energy  Impact  F\md 
established  imder  section  308(h)  and 
auUiorized  for  $800  million  over  ten 
years;  and  (2)  formula  grants  provided 
for  in  section  308(b)  and  authorized  for 
$400  million  over  eight  years. 

Assistance  in  the  Fimd  is  aimed  at 
meeting  State  and  local  needs  resulting 
from  impacts  caused  by  new  or  expanded 
coastal  energy  activity.  Assistance  from 
the  formula  grants  is  aimed  somewhat 
more  narrowly.  Formula  grants  are 
available  to  assist  State  and  local  gov¬ 
ernments  in  meeting  needs  resulting 
primarily  from  outer  Continental  Shelf 
(OCS)  energy  activity. 

The  CEIP  can  provide  assistance  to 
help  State  and  local  governments  meet 
needs  resulting  from  the  impacts  of  three 
levels  of  energy  activity  In  or  affecting 
the  coastal  zone.  First,  grant  assistance 
from  the  Fund  is  available  to  States  to 
plan  for  the  impacts  in  the  coastal  zone, 
of  any  new  or  expanded  energy  facilities, 
whether  or  not  the  facilities  are  actually 
located  in  the  coastal  zone.  Second,  as¬ 
sistance  from  the  Fund  is  available  to 
meet  State  and  local  needs  resulting 
from  coastal  energy  activity.  (Coastal 
energy  activity  is  defined  in  the  Act  to 
include: 

(1)  Outer  Continental  Shelf  (OCS) 
energy  activity:  (2)  any  transportation, 
conversion,  treatment,  transfer,  or  stor¬ 
age  of  liquefied  natural  gas;  and  (3)  any 
transportation,  transfer,  or  storage  of 
coal,  oil,  or  natural  gas.  These  activities 
must  also  be  coastal  dependent.  That  is. 


the  facilities  needed  for  the  coastal  en¬ 
ergy  activity  mxist  have  technical  re¬ 
quirements  necessitating  their  location 
in  or  near  the  coastal  zone.)  Third,  addi¬ 
tional  grant  assistance  is  available  to 
States  to  address  impacts  resulting  pri¬ 
marily  from  OCTS  energy  activity. 

Assistance  under  the  CEIP  takes  four 
forms.  First,  the  CEIP  can  provide 
planning  grants  to  prepare  for  oncom¬ 
ing  energy  activity  and  for  its  socioeco¬ 
nomic  and  environmental  consequences. 

Second,  the  CEIP  can  help  finance  the 
new  or  Improved  public  facilities  and 
new  or  increased  public  services  required 
because  of  new  or  expanded  coastal  en¬ 
ergy  development. 

Third,  the  C7EIP  can  provide  repay¬ 
ment  assistance — Refinancing,  modifica¬ 
tion  of  terms,  supplemental  loans,  or  re¬ 
payment  grants — to  the  borrowing 
government  when  it  cannot  meet  its 
credit  obligations  because  actual  reve¬ 
nues  from  the  coastal  energy  activity  are 
insufficient. 

Fourth,  the  CEIP  can  provide  grants 
to  help  prevent,  reduce,  or  repair  damage 
to  valuable  environmental  or  recrea¬ 
tional  resources  when  the  person  re¬ 
sponsible  for  the  damage  cannot  be 
Identified  or  cannot  be  charged  for  the 
damage. 

To  be  eligible  for  assistance  under  the 
CEIP,  a  coastal  State  must  be  receiving 
a  grant  under  section  305  of  the  Act,  must 
have  a  coastal  management  program 
which  has  been  approved  imder  section 
306  of  the  Act,  or  must  be  making  satis¬ 
factory  progress  toward  the  development 
of  a  management  program  which  is  con¬ 
sistent  with  the  policies  set  forth  in  sec¬ 
tion  303  of  the  Act. 

Philosophy  and  objectives.  The  central 
objective  of  the  CEIP  is  to  provide  coastal 
States  and  local  communities  financial 
assistance  to  deal  with  the  effects  of  new 
or  expanded  coastal  energy  activity.  The 
CEIP  seeks  to  strike  a  balance  between 
the  National  objectives  of  increasing  en¬ 
ergy  self-sufficiency  and  of  protecting 
'and  managing  the  Nation’s  coastal  re¬ 
sources. 

The  implementation  of  a  program  as 
complex  and  potentially  important  as  the 
CEIP  must  ^  informed  by  a  coherent 
policy  framework.  The  framework  under¬ 
lying  C)C?2iM’s  effort  to  design  the  CEIP 
can  be  expressed  In  terms  of  the  follow¬ 
ing  principles  and  objectives. 

a.  Coastal  States  and  commmiities 
should  assume  the  primary  responsibility 
for  planning  and  providing  public  facili¬ 
ties  and  public  services,  financing  them 
from  the  increased  revenue  base  created 
by  the  new  or  expanded  energy  activity 
when  possible.  The  Federal  role  should 
be  complementary  in  nature. 

b.  Since  new  energy  activity  bene¬ 
fits  the  Nation,  the  fiscal  and  environ¬ 
mental  risks  and  costs  should  be  shifted 
from  the  coastal  States  and  communities 
to  the  Federal  Government  when  they 
cannot  be  assumed  directly  by  the  end 
users  of  the  energy, 

c.  Those  involved  in  developing  energy 
resources  should  pay  the  full  costs  of  de- 
veloimient.  Including  socioeconomic  costs 
that  can  be  attributed  to  the  develop¬ 
ment. 


d.  Fedei;^  impdifct  assistance  should  be 
provided  fn  a  manner  that  acts  as  an  in¬ 
centive  to  Federal  agencies.  States,  com¬ 
munities,  and  industry  to  work  together 
to  develop  mechanisms  to  assure  that 
sufficient  funds  reach  the  point  of  need 
at  the  time  of  need. 

In  adefilion,  OCZM  believes  an  impact 
assistance  program  should  follow  certain 
operating  principles: 

a.  Funds  Should  be  available  where 
needed,  yet  both  shortfalls  and  windfalls 
should  be  avoided. 

b.  Funds  should  be  available  before  the 
impacts  occur,  when  they  are  most 
neMed. 

c.  Funds  should  be  available  for  ap¬ 
propriate  uses,  yet  limited  to  appropriate 
amounts  so  P^eral  assistance  does  not 
become  an  incentive  for  inappropriate 
coastal  development. 

d.  An  assistance  program  should  be  as 
simple  to  administer  as  possible,  with 
maximum  discretion  and  control  re¬ 
tained  by  the  State  and  local  govern¬ 
ments. 

e.  An  impact  assistance  program  for 
coastal  energy  activity  must  be  linked 
to  the  coastal  management  programs 
and  obj^tives  of  the  coastal  States. 

This  framework,  definition  of  the  prob¬ 
lem,  and  set  of  principles  and  objectives 
'  have  guided  OCZM’s  formulation  of  the 
CEIP  regulations.  The  following  discus¬ 
sion  intends  to  show  exactly  how'  these 
ideas  are  reflected  in  the  regulations. 

Sources  and  uses  of  section  308  moneys. 
The  CEIP  is  designed  under  the  Act  to 
have  both  a  primary  and  a  secondary 
source  of  assistance  for  each  of  the  four 
purposes  for  which  the  assistance  may  be 
used:  public  facilities  and  services,  re¬ 
payment  assistance,  environmental /rec¬ 
reational  amelioration,  and  planning. 

The  Fund  is  the  primary  source  of  as¬ 
sistance  for  three  of  the  four  purposes. 
Assistance  for  public  facilities  and  serv¬ 
ices  w'ould  come  first  from  loans  and 
guarantees  under  the  Fund  (sections 
308(d)(1)  and  (2)).  Only  when  a  State 
cannot  qualify  for  credit  assistance  or 
its  allotment  of  credit  assistance  is  in¬ 
sufficient  can  the  proceeds  of  formula 
grants  (section  308(b) )  be  used  for  public 
facilities  and  public  services. 

The  primary  forms  of  repayment  as¬ 
sistance  are  refinancing,  modification  of 
terms,  and  supplemental  loans  (sections 
308(d)(3)(A)  through  (O).  A  repay¬ 
ment  grant  (sections  308(d)(3)(D)  and 
308(b)(4)(A)),  is  the  secondary  form 
of  repayment  assistance.  In  the  case  of 
a  bond  guarantee,  the  source  of  the  grant 
would  first  be  the  formula  grants  (sec¬ 
tion  308(b)(4)(A)),  and  then,  if  those 
moneys  are  insufficient,  the  Fund  (sec¬ 
tion  308(d)  (3)  (D) ) .  In  the  case  of  a  loan, 
the  repayment  grant  would  be  made  from 
the  Fund  only  (section  308(d)(3)(D)). 

For  planning  grants,  the  Fund  (section 
308(c))  is  also  the  primary  source  of 
assistance.  (Grants  under  this  section 
could  cover  80  percent  of  the  costs  of  the 
projects.)  If  these  moneys  are  insuffi¬ 
cient.  fonnula  grants  (section  308(b)  (4) 
(B) )  could  he  used  for  planning.  (These 
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grants  could  cover  100  percent  of  the 
costs  of  the  projects.) 

Preventing,  reducing,  or  ameliorating 
unavoidable  damage  to  valuable  environ¬ 
mental  or  recreational  resources  Is  the 
only  purpose  of  the  four  for  which  the 
process  of  formula  grants  (section  308 
(b)  (4)  (C) )  are  to  be  the  primary  source. 
If  these  moneys  are  insufficient  for  that 
purpose  (or  if  the  State  has  no  allotted 
formula  grant,  as  will  be  the  case  for 
States  without  OCS  energy  activity  off 
their  coasts),  moneys  are  available  for 

Flcuro 


envu'onmental  and  recreational  purposes 
under  the  Fund  (section  308(d)  (4) ) . 

(The  purposes  for  •v^ich  CEIP  assist¬ 
ance  may  be  used,  along  with  the  primary 
and  secondary  sources  of  asslst^ce  for 
each  purpose,  are  depicted  in  the  diagram 
in  figiure  1.) 

Clearly,  aia  important  part  of  the  regu¬ 
lations  deals  wlto  the  problem  of  defin¬ 
ing  when  the  secondary  source  of  assist¬ 
ance  may  be  used  for  a  given  purpose, 
that  is,  when  assistance  is  insufficient  or 
unavailable  under  the  primary  source. 
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In  the  case  of  public  facilities  and 
public  services,  the  determination  of 
whether  adequate  funds  frcmi  the  pri¬ 
mary  source  are  insufficient  or  unavail¬ 
able  hinges  on  the  estimates  of  need  in 
each  State  calculated  by  CX7ZM  as  part 
of  the  allotment  process.  If  the  need  is 
greater  than  the  amount  allotted  to  the 
State  imder  the  primaiy  somce,  the  sec¬ 
ondary  source  may  be  tapped.  A  second 
way  in  which  funds  might  be  ‘‘unavail¬ 
able’’  under  the  primary  source  is  if  a 
State  or  local  government  is  prohibited 
from  borrowing  by  some  constitutional 
or  statutory  provision.  It  is  (XJZM’s  in¬ 
tention  to  limit  this  avenue  to  the  sec¬ 
ondary  source  to  cases  in  which  the  im¬ 
pediment  to  borrowing  is  truly  insur¬ 
mountable.  If,  for  example,  a  State  can 
legally  encumber  debt  through  any 
mechanism — such  as  a  referendum  or 
vote  of  the  legislature — OCZM  will  not 
consider  that  credit  assistance  is  un¬ 
available  to  the  State. 

In  the  case  of  repayment  assistance, 
the  move  to  the  secondary'  source — a  re¬ 
payment  grant-^will  be  made  by  (XJZM 
after  study  of  the  fiscal  data  the  borrow¬ 
er  will  be  asked  to  submit  p>eriodically. 

Administrative  procedures.  In  manag¬ 
ing  this  somewhat  complicated  flow  of 
funds  from  sources  to  uses,  (X!ZM  in¬ 
tends  to  keep  procedures  as  simple  as 


possible,  and  to  leave  to  the  States  a 
great  deal  of  discretion  as  to  how  the 
funds  are  ultimately  used.  At  the  same 
time.  OCZM  intends  to  minimize  the 
likelihood  that  funds  could  be  used  for 
projects  that  are  not  in  accord  with  the 
purposes  of  the  Act. 

The  reconciliation  of  these  objectives 
has  been  a  central  concern  in  the  formu¬ 
lation  of  the  regulations.  In  large  part, 
the  application  and  requisition  pro¬ 
cedures  envisaged  in  the  regulations  call 
for  showings  or  certifications  by  the 
State  or  local  government  that  the  re¬ 
quirements  of  the  Act  and  the  regula¬ 
tions  are,  in  fact,  being  complied  with. 
(XJZM  w'ill  retain  review  authority  over 
these  applications  and  verification  au¬ 
thority  over  these  requisitions,  but  will 
rely  heavily  both  on  the  incentives  for 
proper  compliance  which  have  been 
structured  into  the  program  and  on 
thorough  auditing  procedures. 

Assistance  for  public  facilities  and 
public  services.  Each  year  OCZM  will 
compile  a  list  of  energy  facilities  that 
qualify  as  being  required  by  new'  or  ex¬ 
panded  coastal  energy  activity,  as  de¬ 
fined  in  the  Act.  The  usual  criterion  for 
inclusion  of  a  facihty  on  this  list  is  that 
a  major  Federal  or  State  license  or  per¬ 
mit  has  been  obtained  for  that  facility 
during  that  year.  In  the  case  of  OCS  ac¬ 


tivity,  the  criterion  is  tliat  tlie  facihty 
be  required  by  new  or  expanded  OCS  ac¬ 
tivity  for  which  an  exploratl<m  or  devel¬ 
opment  plan  has  been  approved  in  the 
preceding  year  (and  after  July  26,  1976. 
the  date  Pub.  L.  94-370  was  signed). 
oezM’s  central  concern  in  constructing 
this  list  w'ill  be  to  ensure  c^timal  timing 
of  funds:  that  is,  OCZM  will  not  restrict 
itself  only  to  the  license,  permit,  or  lease 
criteria,  but  will  include  on  the  list  any 
eligible  coastal  energy  activity  it  deter¬ 
mines  will  motivate  the  provision  of  pub- 
hc  facUities  and  services  in  that  year. 
The  States  will  have  a  45 -day  comment 
period  each  year  to  suggest  additions  to 
this  list. 

The  list  will  form  the  basis  of  tire  al¬ 
lotment  among  the  coastal  States  of  the 
assistance  for  public  facilities  and  serv¬ 
ices  available  that  year  under  the  Fund. 

OCZM  will  project  the  increased  em¬ 
ployment  and  p>opulation  likely  to  result 
fi'om  construction  or  expansion  of  the 
energy  facilities  on  the  list.  These  popu¬ 
lation  estimates  will  be  multiplied  by 
standardized  unit  costs  of  providing  pub¬ 
lic  facilities  and  annual  costs  of  provid¬ 
ing  services.  (These  costs  will  be  adjusted 
for  regional  variations.) 

This  calculation  will  result  in  a  set  of 
“need  factors”  for  each  State.  If  the  sum 
of  these  need  factors  for  the  whole  coun¬ 
try  is  less  than  the  amount  appropriated 
for  the  Fund  that  year,  each  State  will 
be  allotted  the  amount  of  its  need  factor. 
If,  however,  the  sum  of  all  the  need  fac¬ 
tors  is  more  than  the  amount  appro¬ 
priated,  the  need  factors  will  serve  as  tlie 
basis  for  a  proportional  allotment  of  the 
credit  assistance  among  the  States. 

Each  State  will  be  responsible  for  allo¬ 
cating  according  to  need  its  allotment 
among  the  State  agencies  and  the  units 
of  local  government  within  the  State. 
The  State  will  also  be  responsible  for  co¬ 
ordinating  and  submitting  all  tlie  appli¬ 
cations  from  within  the  State.  Each 
separate  application  will  include  a  fiscal 
management  schedule  setting  out  fore¬ 
casts  of  revenues  and  expenditures  in 
the  borrowing  jurisdiction.  The  informa¬ 
tion  required  in  such  a  schedule  will  be 
kept  to  a  minimum,  and  is  intended  to 
be  precisely  the  sort  of  information  a 
commimity  would  normally  w’ish  to  have 
for  sound  fiscal  planning  and  capital 
budgeting.  <X)ZM  will  also  provide  tech¬ 
nical  assistance,  on  request,  to  help  in 
completing  these  schedules. 

OCZM  will  then  review  the  applica¬ 
tions  and  award  the  loans  or  guarantees 
directly  to  the  State  or  local  govern¬ 
ments  involved. 

If  credit  assistance  from  tlie  Fund  is 
unavailable,  the  State  may  requisition 
the  proceeds  of  its  allotted  formula 
grant  for  public  facilities  and  public 
services  required  as  a  direct  result  of  new 
or  expanded  (X:S  activity.  The  proceeds 
of  formula  grants  may  go  only  to  the 
State,  which  must  then  allcxrate  them  in 
proportion  to  State  and  local  needs. 

Repayment  assistance.  Periodically 
after  the  initial  award  of  credit  assist¬ 
ance,  a  borrowing  State  or  local  govern¬ 
ment  must  submit  a  report  updating  its 
fiscal  management  schedule.  The  bor¬ 
rower  can  request  at  any  time  a  review 
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for  repayment  assistance,  which  will  be 
based  in  large  part  on  the  contents  of  its 
updated  schedule. 

After  reviewing  the  updated  schedule, 
OCZM  may  reccxnmend  one  or  more 
forms  of  repasmient  assistance.  If  there 
is  an  inability  to  repay  because  projected 
energy  related  revalues  have  not  mate¬ 
rialize,  OCZM  will  extend  tiie  payback 
period,  modify  the  terms  and  conditions 
of  a  loan,  refinance,  or  provide  a  supple¬ 
mental  loan.  If  the  updated  schedule 
shows  that  the  coastal  energy  activity 
and  associated  revenues  are  not  likely  to 
materialize  as  expected,  and  if  one  of  the 
primary  forms  of  repayment  assistance 
has  been  utilized,  OCZM  will  make  a  re¬ 
payment  grant  to  enable  the  borrower  to 
meet  obligations. 

Grants  for  unavoidable  environ¬ 
mental/recreational  losses.  The  term 
“unavoidable”  Is  defined  in  the  Act  to 
mean  essentially  what  an  economist 
would  call  “nonintemalizable."  nils  coti- 
cept  refers  to  the  extemsd  costs  of  an 
energy  activity — in  this  case  the  damage 
to  a  valuable  environmental  or  recrea¬ 
tional  resource — ^whlch  are  really  costs 
of  producing  the  energy,  even  though 
they  may  not  actually  be  paid  by  the 
energy  industry.  Such  costs  can  be  “In¬ 
ternalized”  if  they  can  be  charged  to  the 
person  (the  energy  industry  in  this  case) 
who  causes  these  costs. 

The  Act  defines  an  unavoidable  loss  as 
one  for  which  the  cost  prevention,  re¬ 
duction,  or  amelioration  cannot  be  at¬ 
tributed  to  or  assessed  against  an  identi¬ 
fiable  person.  Damage  that  resulted  from 
a  past  coastal  energy  activity  will  often 
be  eligible  for  grant  assistance  imder  the 
Act.  This  kind  of  loss  is  essentially  “un¬ 
avoidable”  when  it  is  impossible  to  assess 
it  against  an  identifiable  person  now. 
Damage  from  activity  that  might  take 
place  in  the  future,  however,  cannot  be 
as  easily  determined  to  be  imavoidable 
unless  it  cannot  be  attributed  to  an  iden¬ 
tifiable  person.  The  reason  behind  this 
difference  is  as  follows:  whereas  one  can¬ 
not  legitimately  hold  liable  a  corporaticm 
that  caused  damage  in  the  past  because 
the  State  or  local  government  failed  to 
adequately  exercise  its  permitting  or 
other  police  powers,  one  cannot  similar¬ 
ly  excuse  the  State  or  local  government 
from  an  ongoing  responsibility  to  prevent 
future  environmental/recreational  dam¬ 
age  by  encouraging  the  internalization  of 
the  costs. 

In  order  to  create  an  incentive  for  the 
“internalization”  described  above,  the 
regulations  provide  that  environmental/ 
recreational  grants  can  be  used  to  pay 
the  administrative  costs  a  State  or  com¬ 
munity  might  incur  in  assessing  a  loss  or 
enforcing  a  regulatory  action. 

It  is  important  to  note  that  environ¬ 
mental/recreational  grants  are  intended 
to  ameliorate  the  adverse  impacts  of 
coastal  energy  activity,  including  past  or 
ongoing  coastal  energy  activity.  Since  the 
primary  source  for  such  grants  is  the 
proceeds  of  a  State’s  formula  grants,  and 
since  these  grants  are  allotted  by  a  for¬ 
mula  that  refiects  in  good  part  ongoing 
OCS  energy  activity,  these  grants  can 
provide  significant  relief  to  those  States 


that  have  borne  the  weight  of  past  im¬ 
pacts  from  exiergy  activity. 

Another  feature  of  the  environmental/ 
recreational  grants  under  these  regula¬ 
tions  is  the  provision  that  moneys  may 
be  used  to  pay  the  differential  cost  be¬ 
tween  the  least-cost  method  of  provid¬ 
ing  a  public  facility  &nd  a  more  environ¬ 
mentally  sound  method,  if  that  facility 
is  required  as  a  result  of  past,  ongoing, 
or  anticipated  coastal  energy  activity. 

If  a  State’s  allotted  formula  grant  is 
insuflQcient  in  any  year  for  all  environ¬ 
mental/recreational  amelioration  proj¬ 
ects  eligible  in  that  year,  the  State  (or 
a  unit  of  local  government  through  the 
State)  may  also  apply  for  a  grant  under 
the  Fund.  Grants  from  the  Fund  are  al¬ 
lotted  among  the  States  by  the  same 
method  as  the  credit  assistance  under 
the  Fund. 

Planning  grants.  OCZM  will  annually 
allot  planning  assistance  available  from 
the  Fund  among  the  coastal  States  by  a 
methodology  similar  to,  but  simpler  than, 
the  methodology  used  to  allot  credit 
assistance  from  the  Fund. 

OCZM  will  compile  an  annual  list  of 
propofied  new  or  expanding  energy  facili¬ 
ties.  Since  planning  assistance  from  the 
Fimd  is  not  restricted  to  planning  for  the 
impa«';ts  of  coastal  energy  activity,  but 
can  used  to  plan  for  the  impacts  of 
any  energy  facilities  Impacting  the 
coastol  zone,  this  Ust  will  be  longer  than 
that  used  for  the  credit  assistance  allot¬ 
ment. 

Also,  since  mcHre  lead  time  is  needed  for 
planning  than  for  the  construction  of 
facilities,  the  usual  criterion  for  inclu¬ 
sion  on  the  list  is  that  the  facfiity  must 
be  one  for  which  a  major  State  or  Fed¬ 
eral  license  or  permit  has  been  applied 
for,  or  one  which  will  be  required  as  a 
result  of  a  Federal  lease  sale  s<^eduled  to 
take  place  in  two  years  (rather  than  one 
for  which  a  Federal  permit  or  license  has 
been  gi'anted,  or  for  which  an  explora¬ 
tion  or  development  plan  has  been  ap¬ 
proved  by  the  U.S.  Department  of  the  In¬ 
terior).  Again,  the  license/permit  test 
will  not  be  the  exclusive  basis  of  the  list. 

To  each  of  the  facilities  in  this  list, 
OCZM  will  ai^ly  a  standardized  plan¬ 
ning-need  factor  that  refiects  the  num¬ 
ber  of  employees  expected  to  be  required 
by  that  facility  both  during  construction 
and  at  its  exproted  level  of  output,  as  well 
as  considerations  of  environmental  im¬ 
pact  and  safety.  This  will  generate  a 
planning-need  equivalency  for  each  fa¬ 
cility,  and  the  sum  of  the  equivalencies  of 
all  facilities  within  a  State 'will  consti¬ 
tute  the  total  planning  need  equivalency 
for  that  State.  Planning  assistance  from 
the  Fund  will  be  allotted  among  States 
on  a  proportional  basis  according  to 
these  total  State  planning-need  equiva¬ 
lencies. 

If  the  planning  assistance  allotted  to  a* 
State  from  the  Fund  is  not  sufficient  to 
meet  its  planning  needs  in  a  given  year, 
the  State  may  requisition  for  planning 
purpxxses  the  proceeds  of  its  formula 
grants  up  to  an  amount  equal  to  ten  per¬ 
cent  of  that  State’s  credit  assistance  al¬ 
lotment  from  the  Fund  for  public  facili¬ 
ties  and  services. 


The  ten  percent  figure  slightly  exceeds 
tlie  fraction  of  total  project  costs  allowed 
by  other  Federal  agencies  for  idanning 
purposes.  OCZM  decided  upon  this  re¬ 
striction  for  two  reasons.  Under  the  Act, 
the  environmental/recreational  purposes 
are  the  only  use  for  which  formula  grants 
are  to  be  the  primary  source,  and  the 
limitation  helps  to  assure  that  some  of 
these  formula  grants  will  be  available  for 
environmental/recreational  use.  Also,  it 
was  felt  that  the  amoimt  spent  on  plan¬ 
ning  for  public  facilities  and  services 
should  be  correlated  to  the  amo\mt  spent 
to  construct  or  provide  those  public  facil¬ 
ities  and  services. 

Intrastate  allocation.  The  Act,  in  sec¬ 
tion  308(g)(2),  provides  that  the  State 
must  formulate  a  process  to  allocate  the 
assistance  it  receives  under  the  CEIP 
among  the  State  and  local  governments 
in  proportion  to  need. 

The  regulations  provide  basic  criteria 
that  such  a  process  must  contain.  They 
also  provide  for  review  and  approval  of 
that  process  by  OCZM. 

Later ai  seaward  boundaries.  In  order 
for  formula  grants  to  be  allotted,  the  lat¬ 
eral  seaward  boundaries  of  coastal  Stat^ 
must  be  extended  so  that  a  determination 
of  adjacency  can  be  made  for  two  of  the 
factors  in  that  allotment  formula:  (1) 
Number  of  acres  leased  adjacent  to  the 
coastal  State  in  the  previous  fiscal  year ; 
and  «2)  the  amount  of  oil  and  gas  pro¬ 
duced  adjacent  to  each  coastal  State  in 
the  previous  fiscal  year. 

The  regulations  distinguish  three 
cases: 

a.  If  two  States  already  have  an 
agreement  on  boundaries,  the  lateral  sea¬ 
ward  boundaries  will  be  extended  accord¬ 
ing  to  the  principles  used  in  that  agree¬ 
ment. 

b.  If  no  such  agreement  exists,  the 
States  will  have  six  months  from  the  date 
of  publication  of  final  regulations  to  form 
such  agreoments.  If  no  agreement  be¬ 
tween  two  gfiven  States  exists  by  that 
time,  OCZM  will  draw  the  lines  of  de¬ 
marcation  necessary  to  make  its  com¬ 
putations. 

c.  If  at  some  time  in  the  future  an 
agreement  is  reach^,  <X)ZM  will  sub¬ 
sequently  use  that  newly  agreed  bound¬ 
ary  for  its  calctilations. 

OCZM  will  Impound  that  part  of  a 
State’s  formula  grant  that  is  dependent 
on  any  area  in  dispute  because  boimd- 
aries  have  not  been  fixed  at  the  time  of 
an  allotment. 

Audit  and  recovery  of  funds.  The  Act. 
in  section  308(b)  (5) ,  sets  forth  require¬ 
ments  to  ensure  that  the  proceeds  of 
formula  grants  are  si>ent  for  authorized 
purposes. 

These  regulations  detail  record  and 
audit  procedures  to  which  a  State  is  sub¬ 
ject.  They  also  describe  procedures  that 
may  be  used  to  recover  funds  expended 
for  unauthorized  purposes  or  not  spent 
within  the  allowable  time. 

The  State  must  repay — with  interest 
at  the  rate  in  effect  for  loans  from  the 
Fund  at  the  time  the  proceeds  of  the 
grant  were  disbursed — if  an  audit  finds 
that  the  grants  were,  in  fact,  expended 
for  unauthorized  purposes. 
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After  a  State  has  had  an  opportunity 
to  respond  to  claims  of  unauthorized  use 
of  funds,  and  If  OCZM  has  made  a  final 
determination  that  the  funds  were  ex¬ 
pended  for  unauthorized  purposes  or  not 
spent  within  the  allowable  time,  the 
State  must  repay  Immediately.  If  it  does 
not,  CX^ZM  Is  empowered  to  take  other 
action,  including  the  withholding  of 
funds  which  would  be  otherwise  available 
to  the  State  from  the  CEIP.  Funds  could 
also  be  withheld  from  any  other  program 
within  the  Department  of  Ccanmerce. 
OCZM  may  also  refer  the  case  to  the  De¬ 
partment  of  Justice. 

Coordination  with  other  Federal  agen¬ 
cies.  These  regulations  Include  require¬ 
ments  that  the  CEIP  fun^  not  be  used 
in  a  manner  which  Is  duplicative  of  other 
Federal  assistance. 

Compliance  with  the  National  Environ¬ 
mental  Policy  Act.  OCZM  expects  to  con¬ 
duct  an  environmental  lmi)act  assess¬ 
ment  on  all  projects — ^whe^n*  for  en¬ 
vironmental/recreational  needs  or  for  the 
provision  of  public  facilities — and  to 
cause  an  environmental  Impact  state¬ 
ment  to  be  pr^iared  on  those  projects 
that  constitute  major  Federal  actions 
significantly  affecting  the  quality  of  the 
human  environment.  This  does  not  mean 
that  OCZM  will  prepare  a  full  impact 
statement  to  accompany  every  use  of 
grant  proceeds  or  credit  assistance,  since 
many  projects  funded  under  section  308 
will  Involve  only  routine  or  minor  ac¬ 
tivity.  In  some  cases,  OCZM  may  prQ>are 
an  area-wide  Impact  statemmt  that 
would  consider  the  Impacts  of  and  al¬ 
ternatives  to  all  projects  for  which  fimd- 
ing  is  proposed  In  a  specific  impact  area. 

Extensive  changes  have  been  made  In 
the  regulations  hi  response  to  comments 
received  by  OCZM  during  the  period  fol¬ 
lowing  publication  of  the  proposed  regu¬ 
lations  In  the  Federal  Register  (Octo¬ 
ber  22.  1976,  40  FR  46724) .  A  list  of  ttie 
comments  and  OCTZM’s  responses  to  them 
follows. 

Subpart  A — Objectives 

The  section  discussing  the  objectives 
of  planning  grants  (§  931.2)  has  been 
reworded  In  order  to  better  parallel  the 
language  describing  other  objectives  of 
the  program. 

One  c(»nmentator  objected  to  the  regu¬ 
lation  which  provides  an  incentive  for 
the  internalization  of  environmental 
and  recreational  losses  (§931.5),  claim¬ 
ing  the  Act  does  not  proidde  for  such  an 
incentive.  OCZM.  believes  that  the  drfinl- 
tion  of  the  term  “unavoidable”  in  section 
308(1)  (2)  of  the  Act  implicitly  provides 
such  an  incentive. 

Subpart  B — Definitions 

One  commentator  suggested  that  the 
United  States  Code  (U.S.C.)  citation  be 
included  in  the  definition  of  the  term 
“Act”  (§  931.10(a) ) .  The  comment 
accepted. 

Several  commentators  suggested  that 
in  §  931.13(a)  (1)  the  word  "energy”  be 
included  In  the  i^uase  "outer  Ocmtlnental 
Shelf  activity”.  The  comment  was 
accepted. 


Several  commentators  suggested  cer¬ 
tain  language  describing  the  technical  re¬ 
quirements  necessitating  the  siting  of 
enei^  facilttles  In  the  coastal  zone. 
OCZM  drafted  the  language  Into  §  931.13 
(c)  after  carefully  reading  the  legisla¬ 
tive  history  of  the  Act,  so  the  regulations 
adhere  closely  to  the  intent  of  Congress. 
OCZM  believes  that  some  of  the  factors 
listed  in  §  93U3(c)  will  be  important  for 
certain  energy  facilities  and  others  not. 

One  commentator  suggested  that  the 
regulations  Include  in  the  definition  of 
the  term  "significantly  affected” 
(§  931.14)  the  case  in  which  the  energy 
a(^vity  potentially  violates  applicable 
standards  of  air  and  water  quality.  The 
comment  was  accepted. 

One  (xxnmentator  thought  that  the 
regulations  should  explicitly  indicate  who 
will  determine  whether  the  siting,  con¬ 
struction,  expansion,  or  deration  of  an 
energy  facility  threatens  to  damage  any 
environmental  or  recreational  resource. 
The  comment  was  rejected,  because  the 
regulations  clearly  imply  that  OC2M  will 
make  such  determinations. 

Several  commentators  Indicated  that 
the  term  "significantly  affected”  Is  de¬ 
fined  too  broadly  (§931.14).  Since  this 
definition  is  one  of  the  triggering  mecha¬ 
nisms  for  placing  an  energy  facility  tm 
the  list  that  qualifies  a  State  for  section 
308(c>-  assistance,  CXTZM  believes  that 
the  term  should  be  defined  broadly  so 
that  planning  moneys  can  be  provided 
for  aU  the  facilities  that  might  signifi¬ 
cantly  impact  the  coastal  zone.  Further¬ 
more,  since  section  308(c)  moneys  are 
relatively  limited,  there  is  little  chance 
of  Inducing  development  in  the  coastal 
zone  by  broadly  defining  "significantly 
affected”. 

Several  commentators  suggested  that 
the  phrase  "new  or  expanded”  be  deleted 
from  the  definition  of  "new  or  expanded 
coastal  enei^  activity”  (§  931.15),  as  it 
relates  to  sections  308(d)  (1),  (2),  and 
(3).  The  comments  were  rejected,  be¬ 
cause  OCZM  Interprets  the  Act  to  mean 
that  loans  and  guarantees  be  provided 
only  fcu'  those  new  or  Improv^  public 
facilities  and  services  that  are  reqi^bed 
as  a  result  of  new  or  expanded  coastal 
energy  activity. 

Several  commentators  suggested  that 
the  definition  of  "outer  Continental 
Shelf  energy  activity”  (§  931.17)  be  ex¬ 
panded  to  include  oil  tankers,  refineries, 
and  gas  processing  plants.  However,  since 
the  Confess  did  not  Intend  to  Include 
those  faciUties  required  by  the  treatment 
or  transportation  of  oil  and  gas,  the  com¬ 
ments  were  rejected.  , 

One  commentator  suggested  that 
workover  rigs,  diving  tenders,  and  drill¬ 
ing  tenders  be  included  In  the  definition 
of  “outer  Continental  Shelf  energy'  ac¬ 
tivity”  (§  931.17(2)  (iv)  (I) ) .  The  com¬ 
ment  was  accepted. 

Several  commentators  thought  that 
the  definition  of  “outer  Continental 
Shelf  energy  activity”  is  stricter  in  the 
regulations  than  in  the  Act.  They  ar¬ 
gued  that  the  Act  defines  outer  Conti¬ 
nental  Shelf  energy  activity  as  “the  sit¬ 
ing,  construction,  expansion,  or  opera¬ 
tion  of  any  new’  or  expanded  energy  fa¬ 


cilities  directly  required  by  such  explo¬ 
ration,  development,  or  production,” 
which  Includes  any  energy  facility  de¬ 
fined  in  section  304(c)  (5)  of  the  Act. 
Since  Congress  delegated  to  the  Asso¬ 
ciate  Administrator  the  authority  to  in¬ 
terpret  the  term  “directly  required”  he/ 
she  is  concluding  that  only  those  energy 
facilities  included  In  §  931.17(b)  be  de¬ 
fined  as  “directly  required”  by  outer  Con¬ 
tinental  Shelf  energy  activity.  Further¬ 
more,  the  regulations  provide  the  Asso¬ 
ciate  Administrator  wdth  the  flexibility 
to  add  to  the  list  any  other  energy  facil¬ 
ity  he/she  deems  appropriate. 

Another  commentator  believed  that 
the  definition  of  "outer  Continental  Shelf 
energy  activity”  Is  stricter  In  the  regu¬ 
lations  than  in  the  Act,  because  it  re¬ 
quires  the  facilities  to  have  technical  re¬ 
quirements  necessitating  their  location 
in  the  coastal  zone.  This  requirement  is 
based  upon  (XJZM’s  interpretation  of  the 
term  “directly  required,”  as  It  is  used  in 
section  304(12)  of  the  Act,  to  define  the 
energy  facilities  that  are  Included  with¬ 
in  the  term  “outer  Continental  Shelf  en¬ 
ergy  activity.” 

One  commentator  questioned  whether 
new  activities  under  old  or  amended 
plans  are  Included  In  the  definition  of 
"new  or  expanded  outer  Continental 
Shelf  energy  activity”  (§  931.18).  OCZM 
Int^ds  that  the  folowlng  cases  be  in¬ 
cluded  m  that  definition: 

(I)  Any  activity  resulting  from  a  lea-c 
sale  occurring  after  July  26,  1976: 

(II)  Any  activity  resulting  from  an  ex- 
ploratlcm  or  development  plan  approved 
after  July  26,  1976,  evai  if  such  activity 
Is  on  a  tract  leased  b^ore  July  26,  1976  ; 

(III)  Any  activity  resulting  from  an 
amendment  to  a  plan,  providing  that 
such  amendment  Is  approved  by  the  De- 
partmait  of  Interim:  (DOI)  after  July  26. 
1976;  and 

(tv)  Any  activity  resulting  from  a 
notice  to  drill  Issued  by  the  DOI  after 
July  26, 1976,  Including  the  case  of  drill¬ 
ing  a  w^  whose  exploration  or  develop¬ 
ment  plan  was  approved  before  July  26. 
1976,  but  whose  notice  to  drill  Is  issued 
by  the  DOI  after  July  36,  1976. 

One  cmnmentator  asked  OCZM  to 
clearly  relate  the  equipment.  machineiT. 
products,  and  devices  described  in 
§  931.19(a)  (2)  to  the  activities  described 
In  i  931.19(a)  (1).  TTie  comment  was 
accepted. 

Several  cimunentators  suggested 
changing  the  language  in  §931.19«b) 
from  "includes  and  is  limited  to”  to  “in¬ 
cludes.”  The  comment  was  accepted. 

One  commentator  suggested  changing 
the  language  in  §  931.19(b)  (12)  from 
“tanker  or  barge  transportation  sys¬ 
tems”  to  “transportation  systems  for 
tankers,  barges,  or  the  vessels  described 
in  §  931.17(b)  (2)  (iv)  (I) ,”  and  to  include 
publicly  owned  transpo^ticm  systems. 
The  comments  were  accepted. 

A  few  commentators  thought  that  the 
definition  of  "imit  of  general  purpose 
local  government”  shotdd  exclude  plan¬ 
ning  agmcies  that  do  not  have  taxing 
power.  The  comment  was  accmited,  and 
OCZM  included  a  definl^on  of  "unit  of 
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local  government”  in  5  931.22(c),  which 
includes  planning  agencies. 

Subpart  C — ^Basic  Eligibility 

One  commentator  recommended  that 
the  Secretary  of  Commerce  rather  than 
the  Associate  Administrator  judge 
whether  a  State  is  making  satisfactory 
progress  toward  the  development  of  a 
management  program  consistent  with 
the  policies  set  forth  in  section  303 
(§  931.25(a)  (3) ) .  The  commentator  sug¬ 
gested  that  the  Associate  Administrator 
might  be  overly  critical  of  coastal  man¬ 
agement  programs  which  were  not  being 
developed  pursuant  to  sections  305  or  306 
of  the  Act.  This  comment  was  rejected. 
Congress  has  indicated  its  concern  that 
the  CEIP  be  administered  in  close  har¬ 
mony  with  the  purposes  and  spirit  of  the 
coastal  management  program  element  of 
the  Act.  The  Secretary  of  Commerce  has 
delegated  this  coordination  responsibil¬ 
ity  to  the  Associate  Administrator  of  the 
Office  of  Coastal  Zone  Management  in 
recognition  of  the  Associate  Administra¬ 
tor’s  ability  to  satisfactorily  accomplish 
this  objective. 

One  commentator  recommended  that 
eligibility  based  upon  a  program  de¬ 
veloped  pursuant  to  the  policies  set  forth 
in  section  303  be  describe  without  refer¬ 
ence  to  a  State’s  involvement  in  a  section 
305  or  306  funded  management  program. 
In  response  to  this  recommendation, 
OCZM  has  added  §  931.25(b>  (3>,  which 
recognizes  eligibility  under  a  section  303 
management  program  following  a  State’s 
showing  of  good  cause  for  not  developing 
or  implementing  a  program  under  sec¬ 
tions  305  or  306. 

Two  commentators  noted  that  a  num¬ 
ber  of  the  elements  listed  within  §  931.25 
(c)  resemble  some  of  the  criteria  required 
for  a  program  developed  pursuant  to  sec¬ 
tion  305.  The  commentators  argued  that 
sections  303  and  305  are  separate  bases 
for  eligibility  and  that  any  redundancy 
between  the  two  should  be  removed.  No 
substantive  changes  were  made  in  re¬ 
sponse  to  these  comments:  however,  the 
format  of  the  section  has  been  modified. 
OCZM  has  determined  that  the  elements 
listed  are  basic  to  implementing  the  pol¬ 
icies  described  in  section  303.  Mere  re¬ 
semblance  to  some  of  the  requirements 
within  section  305  does  not  justify  their 
removal.  Minimum  section  303  criteria 
have  been  provided  to  require  that  the 
State’s  management  program  is  suffi¬ 
ciently  comprehensive  to  assure  that  uti¬ 
lization  of  CEIP  assistance  will  be  com¬ 
patible  with  the  goals  and  objectives  of 
the  Act. 

Two  commentators  recommended  that 
Federal  Clean  Air  Act  and  Federal  Water 
Pollution  Control  Act  requirements  be  a 
necessary  part  of  any  management  pro¬ 
gram  developed  pursuant  to  section  303. 
The  Congressional  declaration  of  policy 
expressed  in  section  303  makes  it  clear 
that  Congress  was  concerned  about  en¬ 
vironmental  degradation  within  tlfe  Na¬ 
tion’s  coastal  areas.  To  address  this  con¬ 
cern,  the  final  regulations  include  a  sec¬ 
tion  directing  that  a  section  303  program 
conform  to  the  requirements  of  the  Fed¬ 


eral  oivinMnmental  protection  acts  cited 
above  (5  931.25(c)  (2)  (v) ) . 

Two  commentators  recommended  that 
Federal  ag^cies  should  not  only  be  able 
to  participate  in  the  development  of  a 
management  program,  but  also  that  their 
views  be  “incorporated”  into  the  policies, 
procedures,  and  regulatory  provisions  of 
such  a  program.  This  recommendation 
was  rejected.  However,  the  final  regula¬ 
tions  do  require  the  States  to  adequately 
consider  Federal  agency  views  (§  931.25 
(c) (3)). 

Two  commentators  recommended  that 
commercial  and  industrial  interests  be 
added  to  the  list  of  those  ptarties  af¬ 
forded  an  opportunity  to  participate  in 
the  development  of  the  State’s  manage¬ 
ment  program  (§931.25(0(4)).  ’The 
comment  was  accepted. 

A  number  of  commentators  recom¬ 
mended  that  the  final  regulations  pro¬ 
vide  a  more  explicit  formal  and  direct 
link  between  the  granting  of  CEIP  as¬ 
sistance  and  review  and  approval  of  such 
assistance  by  the  coastal  management 
agency  responsible  for  developing  or  im¬ 
plementing  a  coastal  management  pro¬ 
gram.  OCZM  agrees  with  this  recom¬ 
mendation  and  has  modified  the  final 
regulations  to  achieve  this  objective 
(§  931.26(a)  (3) ).  The  final  regulations 
clearly  require  that  no  CEIP  assistance 
will  be  granted  without  coastal  manage¬ 
ment  agency  review  and  certification  of 
compatibility  or  consistency  with  State 
coastal  management  programs. 

Two  commentators  noted  that  the  pro¬ 
posed  regulations  only  required  CEIP  as¬ 
sistance  to  be  “compatible”  with  a  State’s 
coastal  management  program.  The  com¬ 
mentators  urged  that  the  CEIP  assist¬ 
ance  should  be  reviewed  for  “consist¬ 
ency”  with  an  approved  management 
program.  OCZM  agrees  in  part.  However, 
Federal  consistency  only  applies  in  cases 
when  a  State  has  an  approved  manage¬ 
ment  program  funded  under  section  306 
of  the  Act.  Accordingly,  the  final  regula¬ 
tions  require  CEIP  assistance  to  be  “con¬ 
sistent”  with  a  management  program  ap¬ 
proved  under  section  306.  With  respect  to 
management  programs  being  developed 
pui*suant  to  section  305  or  in  a  manner 
consistent  with  the  policies  set  forth  in 
section  303,  (X!ZM  has  retained  the  com¬ 
patibility  test  for  two  reasons.  First,  com¬ 
plete  consistency  is  a  benefit  awarded  to 
a  coastal  State  only  after  a  management 
program  has  been  approved.  Second,  dur¬ 
ing  the  development  stages  of  a  coastal 
program,  policies  and  guidelines  are  nor¬ 
mally  not  fully  defined,  substantive  re¬ 
quirements  have  not  been  establi^ed, 
and,  therefore,  it  becomes  extremely  dif¬ 
ficult  to  make  a  consistency  determina¬ 
tion.  Instead,  (X;ZM  has  required  tlie 
granting  of  CEIP  assistance  to  be  condi¬ 
tioned  upon  a  determination  by  the 
coastal  management  agency  that  the 
Federal  assistance  will  be  utilized  in  a 
manner  compatible  with  the  goals  and 
policies  being  developed  to  manage  the 
State’s  coastal  resources. 

One  commentator  recommended  that 
the  final  regulations  direct  a  State’s  Gov¬ 
ernor  to  add  his  designation  of  State 
agencies  to  the  certification  from  the 


State’s  Attorney  General  indicating  that 
the  designated  agencies  have  legal  au¬ 
thority  to  fulfill  their  assigned  roles  un¬ 
der  the  Act.  No  changes  were  made  in 
response  to  this  comment.  OCZM  pre- 
siunes  that  the  agencies  designated  by 
the  Governor  have  adequate  legal  au¬ 
thority  to  carry  out  the  functions  de¬ 
scribed  in  this  subpart. 

Subpart  E> — ^Planning 

One  commentator  suggested  that  the 
definition  of  “^gibile  energy  facility” 

(§  931.32)  be  expanded  to  include  any 
energy  facility  which  the  Associate  Ad¬ 
ministrator  believes  is  likely  to  be  sited, 
expanded,  or  constructed,  in  the  near 
future.  The  comment  was  accepted. 

Several  commentators  questioned 
whether  devising  strategies  for  the  pub¬ 
lic  purchase  of  land  is  one  of  the  legiti¬ 
mate  purposes  of  the  CElP.  OCZM  feels 
that  increased  land  prices  is  one  of  the 
important  economic  consequences  of 
coastal  energy  development  and  there¬ 
fore  that  one  of  the  purposes  of  the 
CEIP  is  to  provide  assistance  to  States 
to  plan  for  such  consequences  (§  931.33 
(a)(6)). 

One  commentator  suggested  that 
OCZM  include  “planning  for  public 
facilities,”  including  preliminary  archi¬ 
tectural  and  engineering  fees,  as  one  of 
the  allowable  uses  of  section  308<c) 
planning  assistance.  The  comment  was 
not  accepted  (§  931.33(a)  (12) ). 

Several  commentators  suggested  that 
the  methodology  used  by  OCZM  to  allot 
section  308(c)  moneys  should  take  into 
account  the  impacts  of  the  various 
energy  facilities  on  air  and  water  quality. 
The  comment  was  accepted.  OCZMjvill 
develop  for  each  energy  facility  stand¬ 
ardized  planning  needs  that  will  include 
considerations  of  air  and  water  quality 
in  addition  to  other  environmental  im¬ 
pacts. 

Several  commentators  suggested  that 
<X;ZM  delete  the  regulation  that  a  State 
with  an  approved  coastal  zone  manage¬ 
ment  program  would  not  be  eligible  for 
section  308(c)  assistance.  'The  comment 
was  accepted. 

One  commentator  suggested  that  the 
Associate  Administrator  be  able  to  ex¬ 
tend  the  period  of  availability  of  a  State’s 
allotment  if  he/she  determines  that  the 
circumstances  warrant  such  an  exten¬ 
sion.  The  comment  was  accepted 
v§  931.36(a)). 

Several  commentators  felt  that  a  30- 
day  comment  period  on  the  list  of  eligible 
energy  facilities  might  not  be  long 
enough.  The  comment  was  accepted,  and) 
the  comment  period  was  extended  to  45 
days  (5  931.36(b)(3)). 

Several  commentators  thought  that 
the  limitation  of  planning  grants  to  no 
more  than  five  percent  of  the  total 
amount  of  credit  assistance  available  to 
a  State  was  too  restrictive.  The  comment 
was  accepted.  OCZM  raised  the  limita¬ 
tion  to  ten  percent  (§  931.38(c)  > . 

Several  commentators  suggested  that, 
considering  tlie  limited  amount  of  money 
available  under  section  308(c),  States 
should  be  allowed  more  flexibility  in  the 
uses  of  such  money.  The  comment  was 
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accepted.  OCZM  deleted  the  regulation 
which  required  that  States  spend  plan¬ 
ning  money  in  proportion  to  OCS  and 
non-OCS  needs.  CX7ZM  also  made  the 
whole  application  and  requisition  proc¬ 
ess  much  simpler,  so  the  plaiming  money 
will  be  available  as  soon  as  possible. 

Many  commentators  objected  to  the 
limitation  of  the  amount  of  formula 
grants  that  may  be  used  for  planning 
purposes  to  a  fixed  fractional  amount 
<  now  ten  per  cent,  but  originally  five  per 
cent  in  the  October  22  proposed  regula¬ 
tion)  of  the  credit  assistance  allotted  the 
State  imder  section  308(e)(1).  These 
commentators  argued  that  such  a  limita¬ 
tion  was  not  explicitly  mentioned  in  the 
Act  and  thus  must  not  be  within  the  in¬ 
tent  of  Congress. 

Although  there  is  no  explicit  statu¬ 
tory  language  specifying  such  a  limita¬ 
tion,  OCZM  feels  it  is  within  the  intent 
of  Congress  and  CX)ZM’s  rulemaking  au¬ 
thority.  The  statute  allows  section  308(b) 
funds  to  be  used  for  planning  only 
for  public  facilities  and  services  required 
as  a  direct  result  of  new  or  expanded 
CX?S  energy  activity.  Because  OCZM  is 
well  aware  that  planning  can  be  an  im- 
ending  process,  OCZM  thinks  it  reason¬ 
able  to  correlate  the  amount  of  planning 
money  available  for  public  facilities  and 
services  to  the  amount  of  money  to  be 
spent  for  the  construction  or  provision 
of  those  public  facilities  or  services.  This 
correlation  can  best  be  achieved,  OCZM 
feels,  through  the  ten  per  cent  rule. 

Subpart  E — ^Financing  Public  Facilities 
AND  Public  Services 

A  number  of  commentators  took  issue 
with  the  interpretation  in  subpart  E  that 
public  facilities  and  public  services  eligi¬ 
ble  for  funding  under  sections  308(d)  (1) 
and  (2)  of  the  Act  must  be  required  as  a 
result  of  “new  or  expanded  coastal  energy 
actiyity”  (§  9S1.41(b)),  since  the  term 
“coastal  energy  activity”  appears  in  sec¬ 
tions  308  (d)  (1)  and  (2)  unqualified  by 
the  term  “new  or  expanded.”  The  in¬ 
clusion  of  these  adjecUves  in  subpart  E 
of  the  regulations  is  based  upon  an  in¬ 
consistency  between  the  language  in  sec¬ 
tion  308(a)  and  that  in  section  308(e) 
(which  requires  the  promulgation  of  reg¬ 
ulations  to  implement  section  308(d)), 
as  well  as  on  the  legislative  history  of  the 
CEIP. 

Sections  308(d)  (1)  and  (2)  of  the 
Act  provide  for  credit  assistance  in  the 
form  of  loans  and  guarantees  to  coastal 
States  and  units  of  general  purpose  local 
government  for  the  piurpose  of  providing 
new  or  improved  puUic  facilities  or  pub¬ 
lic  services  which  are  “required  as  a  re¬ 
sult  of  coastal  energy  activity.”  Section 
308(e)  mandates  the  promulgation  of 
regulations  to  allot  credit  assistance  un¬ 
der  section  308(d),  and  to  establish  cri¬ 
teria  and  procedures  to  evaluate  the 
ability  of  States  and  local  governments 
to  repay.  In  each  case,  the  r^ulations 
are  to  be  based  upon  factors  which  in¬ 
clude  “new  or  expanded  coastal  energy 
activity,”  new  employment,  and  new 
population.  Because  it  made  little  sense 
to  base  implementing  regulations  upon 
a  more  narrow  range  of  factors  than 


those  upon  which  financial  assistance 
is  to  be  provided,  OCZM  found  it  neces¬ 
sary  to  look  to  the  basic  policies  and 
structure  of  the  credit  assistance  pro¬ 
gram  as  they  are  described  in  the  legisla¬ 
tive  history  of  the  CETP. 

The  loan  and  guarantee  provisions  of 
section  308(d)  were  intended  to  help 
States  and  units  of  general  purpose  local 
government  by  providing  front-end  fi- 
nancmg  to  address  the  impacts  of  coastal 
energy  activity.  There  are  numerous  ref¬ 
erences  to  this  intent  in  the  legislative 
history  accimipanying  sections  308(d) 
a)  and  (2) .  The  term  “front-end  financ¬ 
ing”  necessarily  implies  financing  to  ad¬ 
dress  problems  associated  with  the  early 
stages  of  energy  activity.  Credit  assist¬ 
ance  under  section  308(d)  is  coupled  with 
repayment  assistance  under  section  308 
(d)  (3),  so  that  the  Federal  government 
will  assume  some  of  the  risks  associated 
with  planning  for  and  carrying  out  proj¬ 
ects  to  address  energy  impacts. 

Thus,  the  structure  of  the  credit  and 
repayment  assistance  provisions  of  sec¬ 
tion  308(d)  is  based  on  providing  loans 
and  guarantees  during  the  early  stages 
of  coastal  energy  activity,  when  revenues 
from  that  activity  are  often  not  sufficient 
to  pay  for  necessary  public  facilities  and 
services. 

Given  the  apparent  inconsistency  of 
language  in  secticms  308(d)  (1)  and  (2) 
of  the  Act.  and  the  basic  policies  and 
structure  of  the  credit  assistance  and  re¬ 
payment  provisions  as  described  in  the 
legislative  history,  the  regulations  re¬ 
quire  that  public  facilities  and  public 
services  eligible  for  funding  under  sec¬ 
tion  308(d)  must  be  “required  as  a  re¬ 
sult  of  new  or  expanded  coastal  energy 
activity.”  It  should  be  noted  that  the 
term  is  defined  so  that  many  new  func¬ 
tions  associated  with  coastal  energy  ac¬ 
tivity  which  began  prior  to  July  26,  1976, 
will  nevertheless  be  Included. 

Several  commentators  thought  that 
the  list  of  eligible  facilities  under  the 
definition  "public  facility”  (§  931.42(a)) 
should  not  have  been  exclusive.  OCZM. 
never  intended  to  include  an  exclusive 
list  in  the  final  regulations;  the  phrase 
“only  the  following  facilities”  was  in¬ 
cluded  to  draw  out  comments  suggesting 
additions  to  the  list.  The  word  “only”  has 
since  been  deleted  from  the  regulation. 

Several  commentators  objected  to  the 
limitation  of  "mass  transit”  to  “local  bus 
systems”  (931.42(a)(7)).  OCZM  did  not 
intend  to  exclude  mass  transit  from  the 
list,  since  this  item  is  listed  in  the  Act. 
Rather,  OCZM  intended  to  indicate  W 
rule  that  it  did  not  consider  large-scale 
or  statewide  mass  transit  systems  to  be 
required  as  a  result  of  new  or  expanded 
coastal  energy  activity.  (X^ZM  now  fe^ 
that  this  llmltati(xi  is  not  necessary, 
since  the  certification  procedures  of 
§  931.48(a)  and  the  Intrastate  allocaticm 
process  of  Subpart  J  should  prevent  use 
of  funds  for  projects  not  required  as  a 
result  of  such  activity.  Accordingly,  the 
comment  was  accepted. 

Several  ccHnmentators  were  concerned 
that  In  the  regulations  a  facility  is  de¬ 
fined  as  a  “public  facility”  only  to  the 
extent  Uiat  it  does  not  serve  industrial 
facilities,  nils  is  OCZM’s  Interpretation 


of  the  Act's  requirement  that  such  facul¬ 
ties  “wUl  support  mcreased  population” 
(section  304(e)  (14)).  Several  cwnmen- 
tators  have  suggested  that  since  indus¬ 
trial  faculties  lUtlmately  support  popu¬ 
lation.  CEIP  moneys  shoiUd  be  used  to 
pay  for  new  facilities  to  support  indus¬ 
try.  This  interpretation  clearly  distorts 
Congressional  intent.  The  Act  did  not 
intend  to  attract  growth  to  the  coastal 
zone  by  providing  faculties  for  industi*y. 
and  OCZM  does  not  intend  to  change 
this  part  of  the  definition  of  “public 
facUity”  or  "public  service.” 

Several  commentators  were  concerned 
that  a  limitation  of  “public  service.^”  to 
the  salaries  of  essential  personnel  for 
maintenance  of  public  facilities  would  be 
too  restrictive.  In  response,  (X)ZM  has 
broadened  the  definition  to  include  any 
service  authorized  by  law  to  be  provided 
by  a  State  or  unit  of  general  purpose 
local  government  (§  931.42(b)  . 

Several  commentators  objected  to  tlie 
word  “significantly”  in  the  definition  of 
“new  or  improved”  as  being  vague  and 
restrictive.  Also,  a  number  of  com¬ 
mentators  pointed  out  that  new  employ¬ 
ment  can  create  a  need  for  new  or  im¬ 
proved  facilities  even  when  there  is  no 
“new  population.”  This  definition  has 
been  modified  accordingly  (§  931.42(c> ) . 

The  regulations  initially  provided  that 
a  public  service  was  defined  as  “new  or 
improved”  if  that  type  or  level  of  service 
had  been  offered  no  earlier  than  180 
days  prior  to  application  for  or  requisi¬ 
tion  of  CEIP  mcmeys.  In  response  to 
comments  that  that  time  period  was  too 
short,  it  has  been  changed  to  the  preced¬ 
ing  fiscal  year  (1931.42(d)).  Further¬ 
more,  “new  employment”  has  been  added 
to  new  population  as  a  criterion. 

Many  c<xnmentators  found  the  defini¬ 
tion  in  §  931.42(e)  unnecessarUy  cumber¬ 
some,  and  many  found  the  inclusion  of 
the  concept  “normal  growth”  troubling. 
The  revised  definitions  have  been  sim¬ 
plified,  but  the  basic  idea  remains :  a  pub¬ 
lic  facUity  or  service  is  “required  as  a  re¬ 
sult  of  new  or  expanded  coastal  energy 
activity”  if  that  facility  or  level  of  serv¬ 
ice  would  not  have  been  needed  in  the 
absence  of  the  energy  activity  (or  would 
not  have  been  needed  as  early  without 
the  energy  activity) .  Questions  of  normal 
growth  and  of  the  timing  of  the  facility 
or  service  are  implicit  in  the  definition, 
and  a  comment  now  follows  §  931.42(f) 
explaining  the  Intent  of  the  definition. 

The  definition  In  §  931.42(f)  has  been 
modified  to  parallel  that  in  S  931.42(e). 

Some  commentators  have  been  con¬ 
cerned  that  paragraph  (1)  of  §  931.42(g) 
asks  States  to  employ  unusual  methods 
of  encumbering  debt  or  to  use  some  ill- 
defined  Inherent  power  of  the  State  to 
encumber  debt.  This  has  never  been 
OCZM’s  intention,  and  since  CX)ZM  be¬ 
lieves  that  pcu:agraph  (g)(1)  expresses 
its  Intention  clearly  and  correctly,  it  has 
not  been  changed. 

Several  commentators  pointed  out  that 
paragraph  (2)  (5  931.42(g))  was  not  en¬ 
tirely  clear.  It  his  been  reworded  to  be 
more  explicit. 

Many  commentators  expressed  concern 
that  the  regulations  do  not  define  credit 
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assistance  to  be  “unavailable”  (in  tiie 
meaning  of  section  308(b)  (3)  (B)  of  the 
Act)  when  a  borrower  cannot  forecast 
sufficient  revenues  to  amortize  a  loan  or 
bond,  and  thus  that  the  regulations  do 
not  permit  direct  use  of  the  State's 
formula  grant  proceeds  imder  these  cir¬ 
cumstances.  The  regulations  do  not  in¬ 
clude  this  case  in  the  definition  of  “un¬ 
available”  because  it  is  inconsistent  with 
the  policies  and  structure  of  section  308. 

Indeed,  to  define  “unavailable”  in  the 
manner  suggested  above  would  be  to  re¬ 
turn  to  the  concept  of  “net  adverse  im¬ 
pacts”  contained  in  the  original  Senate 
version  of  S.  586  and  so  clearly  rejected 
in  the  Act  that  ultimately  became  law. 
The  Act  recognizes  that  forecasts  are  a 
poor  substitute  for  reality.  To  base  as¬ 
sistance  on  such  forecasts  entirely  would 
be  to  encourage  both  shortfalls  and  wind¬ 
falls.  The  Act  and  the  regulations  pro¬ 
vide  a  much  more  flexible  approach  tail¬ 
ored  to  needs  as  the  needs  arise. 

The  concept  of  “unavailability”  as  cur¬ 
rently  embodied  in  the  regulations 
should  be  preferable  to  States  and  local 
governments.  §  931.42(g)  (2)  sets  forth 
clearly  a  rule  by  which  the  imavailability 
of  credit  assistance  is  to  be  determined ; 
it  is  a  rule  that  applies  in  the  aggregate 
on  a  State-wide  basis.  This  determina¬ 
tion  is  made  at  the  time  of  allotment 
(as  described  in  §  931.46(e) ) ,  permitting 
the  State  complete  certainty  as  to  the 
extent  of  grants  and  loans/ guarantees 
available  to  it.  The  State  can  thus  set 
its  own  priorities  and  make  its  own  deci¬ 
sions.  packaging  a  combination  of  credit 
and  grant  assistance  as  the  State,  and 
not  the  Federal  Government,  desires. 

A  large  number  of  commentators  ex¬ 
pressed  concern  that  the  list  of  energy 
facilities  that  forms  the  basis  of  the 
credit  assistance  allotment  process  was 
limited  to  those  new  or  expanded  coastal 
energy  activities  which  have  received  a 
major  State  or  Federal  license  or  permit. 
Specifically,  there  was  concern  that 
either:  Some  energy  facilities  causing 
coastal  impacts  may  not  require  such  | 
license  or  permit  or  may,  for  some  other 
reason,  not  be  included  on  the  list;  or 
Tills  license/permit  test  may  not  recog¬ 
nize  the  oncoming  energy  facility  soon 
enough  for  impact  mitigation  to  be 
effective. 

OCZM  has  modified  this  regulation  to 
make  explicit  that  the  Associate  Admin¬ 
istrator  has  the  discretion  to  add  to  the 
list  any  facility  he/she  deems  appropri¬ 
ate.  The  license/permit  test  will  be  a 
starting  point  from  which  OCZM  will 
compile  its  list;  it  will  serve  as  a  criterion 
for  judging  the  likelihood  that  impacts 
will  occur  The  choice  of  which  facilities 
to  include,  and  the  choice  of  which  li¬ 
cense  or  permit  Ls  the  most  appropriate 
criterion,  will  rest  with  OCZM.  Neverthe¬ 
less.  the  States  will  have  a  comment  pe¬ 
riod  (extended  from  30  to  45  days)  each 
year  during  which  more  facilities  can 
be  added  to  the  list. 

OCZM  has  already  begun  to  research 
the  timing  problem,  and  will  use  the  op¬ 
timal  timing  of  impact  aid  as  the  central 
guide  to  the  inclusion  of  energy  facilities 
on  the  final  list. 


Several  ccwnmentators  expressed  con¬ 
cern  that  in  §  931.46(c) : 

“Standardized”  costs  would  not  ade¬ 
quately  represent  true  costs  of  provid¬ 
ing  public  facilities  and  services; 

“Standardized”  costs  would  not  fully 
account  for  regional  variations  in  costs 
or  special  construction  problems;  and 
-  The  language  of  the  regulations  was 
not  clear  as  to  whether  “inflation”  would 
be  considered  in  updating  these  costs. 

The  Act  allows  no  option  as  to  whether 
these  costs  should  be  “standardized”  or 
not.  Section  308(e)(1)  refers  explicitly 
to  standardized  costs. 

OCZM's  language  is  already  quite  ex¬ 
plicit  that  the  costs  would  be  adjusted 
for  regiona’  cost  differences,  and  that 
these  costs  would  be  explicitly  disaggre¬ 
gated  by  region  (the  State  level  is  the 
minimum  disaggregation  level  contem¬ 
plated).  OCZM  intends  that  these  costs 
reflect  the  time  regional  costs  of  pro¬ 
viding  public  facilities  and  services;  they 
will  be  adjusted,  for  example,  to  accoxmt 
for  the  “growth  effect,”  which  holds  that 
the  costs  of  providing  such  facilities  in  a 
small  but  rapidly  growing  community  are 
higher  than  in  a  larger  community  re¬ 
maining  nearer  equilibrium. 

The  language  of  S  931.46(c)  has  been 
clarified  to  make  explicit  that  changes 
in  regional  prices  (“inflation”)  will  be 
considered  in  updating  costs. 

There  was  some  concern  that  the  30- 
day  comment  period  would  not  be  long 
enough  to  permit  States  and  localities  to 
evaluate  completely  the  data  presented. 
Accordingly,  the  period  was  changed  to 
45  days  (S  931.46(d)). 

A  number  of  commentators  pointed 
out  that  no  “requisition  procedure”  is 
mentioned  in  the  Act.  OCZM  feels,  how¬ 
ever,  that  all  the  elements  of  the  requisi¬ 
tion  procedure  are  contained  in  the  Act; 
the  certifications  (§  931.48)  translate  the 
explicit  requii'ements  of  the  Act  into  the 
simplest  possible  management  proce¬ 
dures  which  are  consistent  with  State 
CZM  efforts,  that  the  use  of  the  proceeds 
are  in  accord  with  an  equitable  intrastate 
allocation  system,  that  the  proceeds  are 
used  for  projects  required  as  a  direct 
result  of  OCS  energy  activity,  and  that 
grant  proceeds  are  not  used  unless  other 
Federal  funds  are  not  available  for  the 
same  purpose. 

Two  commentators  argued  that  the 
time  period  for"  review  of  State  applica¬ 
tions  and  requisitions  should  be  limited 
so  that  OCZM  could  not  delay  funds  by 
delaying  such  review;  one  commentator 
suggested  a  90-day  limit.  The  regulations 
have  been  modified  to  indicate  that 
OCZM  intends  to  process  applications 
and  requisitions  for  planning  grants 
within  45  days  of  receipt  and  for  most 
environmental/recreational  grants  with¬ 
in  45  days  of  completion  of  the  required 
A-95  reviews.  OCZM  is  equally  committed 
to  the  prompt  disbursement  of  funds  for 
public  facilities  and  services;  however, 
since  this  aspect  of  the  program  is  some¬ 
what  more  complex  than  the  others, 
OCZM  is  not  certain  what  an  appropriate 
time  limit  should  be.  Therefore,  no  ex¬ 
plicit  time  limit  is  mentioned  in  this 
subpart. 


A  large  number  of  commentators  criti¬ 
cized  the  requirement  for  providing 
factual  information  necessary  to  evalu¬ 
ate  the  environmental  impacts  of  a  pro¬ 
posed  project,  in  detail  sufficient  to  en¬ 
able  the  Associate  Administrator  to  de¬ 
termine  whether  an  EIS  would  be  re¬ 
quired  (§  931.48(a)  (5) ) .  Some  argued 
that  this  requirement  should  apply  only 
to  the  loan  and  guarantee  applications 
and  not  to  formula  grant  requisitions.  It 
remains  the  opinion  of  OCZM,  the  De¬ 
partment  of  Commerce,  and  the  Coimcil 
on  Environmental  Quality  that  the  EIS 
requirement  of  the  National  Environ¬ 
mental  Policy  Act  (NEPA)  does  apply  to 
the  formula  grant  portion  of  the  CEIP. 
OCZM  intends  to  make  an  environmental 
assessment  of  each  project  proposed  to 
provide  new  or  expanded  public  facili¬ 
ties  or  public  services,  but  OCZM  antic¬ 
ipates  the  Effeparation  of  an  EIS  only 
when  such  a  project  is  a  major  Federal 
action  significantly  affecting  the  quality  - 
of  the  human  environment. 

One  commentator  suggested  that  the 
environmental  assessment  be  performed 
by  the  State,  which  would  then  inform 
OCZM  when  it  thought  a  project 
“major.”  OCZM  believes  this  approach 
would  constitute  an  illegal  delegation  of 
authority  under  NEPA. 

One  commentator  felt  that  the  lan¬ 
guage  of  the  October  22  proposed  regula¬ 
tions  was  not  sufficiently  clear  as  to  what 
was  expected  from  the  State  regaixiing 
this  environtrfental  assessment.  The  lan¬ 
guage  has  been  made  more  clear,  and 
specific  guidelines  on  the  EIS  process  will 
be  provided  later. 

One  commentator  felt  the  required  fis¬ 
cal  management  schedule  (§  931.48(b) ) 
to  be  unwarranted  and  unnecessarily 
onerous.  OCZM  believes  it  to  be  a  rela¬ 
tively  simple  procedure,  and  one  that  is 
in  keeping  with  the  requirements  set 
forth  in  section  308(e)(3)  of  the  Act. 
The  information  required  is  precisely  the 
sort  of  information  that  a  community 
would  need,  irrespective  of  the  CEIP,  to 
undertake  the  planning  and  capital 
budgeting  needed  to  provide  public  facil¬ 
ities  and  services.  Furthermore.  OCZM 
intends  to  assist  communities  compile  the 
fiscal  management  schedule,  where  nec¬ 
essary. 

Two  commentators  accused  (X;ZM  of 
requiring  in  the  regulations  that  a  bor¬ 
rower  raise  its  normal  rates  and  change 
its  normal  methods  of  generating  rev¬ 
enue  in  order  to  qualify  for  a  loan  or 
guarantee.  In  fact,  quite  the  opposite  is 
true.  The  regulations  (§  931.48(b)  (2) 
(iii) )  make  clear  that  the  loan  or  guar¬ 
antee  w'ill  be  based  on  the  rates  and 
methods  of  a  “bUse-case”  scenario  pre¬ 
sented  by  tlie  borrower.  This  base-case, 
would  be  calculated  as  if  no  new  or  ex¬ 
panded  coastal  energy  activity  were  to 
occur,  and  would  require  changes  in  rates 
and  methods  only  to  the  extent  that  such 
changes  would  be  necessary  to  balance 
revenues  and  expenditures  in  the  absence 
of  the  coastal  energj'  activity.  Indeed, 
there  is  no  prohibition  in  the  regulations 
against  a  borrower  lowering  its  rates,  if 
revenues  and  expenditures  in  the  base- 
case  justify  it.  (If  the  forecasts  in  the 
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fiscal  maiiagement  schedule  are  not  con¬ 
sonant  with  fiscal  impacts  observed 
under  similar  circumstances  in  the  past, 
oeZM  will,  however,  request  that  the 
loan  or  guarantee  be  based  on  rates  and 
methods  no  lower  than  the  average  of 
those  in  force  during  the  five  years  pre¬ 
vious  to  the  borrower’s  application  for 
credit  assistance.  In  no  case,  however, 
will  OeZM  demand  that  rates  be  raised 
above  those  used  in  the  base  case.) 

Many  commentators  objected  to  the 
limitation  (in  §  931.52  of  the  October  22 
proposed  regulations)  requiring  the  total 
amount  of  CEIP  assistance  used  for  the 
provision  of  public  facilities  and  public 
services  to  be  no  more  than  four  times 
the  amount  used  for  environmental/rec¬ 
reational  amelioration  projects.  These 
commentators  argued  that,  since  such  a 
limitation  was  not  expressly  mentioned 
in  the  Act,  it  must  not  be  within  the  in¬ 
tent  of  Congress. 

OeZM  has  decided  to  remove  the 
limitation  because  there  are  technical 
problems  with  it;  the  ratio  does  not 
work,  for  example,  if  there  is  no  appro¬ 
priation  tmder  the  foimula  grants  (sec¬ 
tion  308(b) )  in  s(Hne  year. 

oeZM  nevertheless  feels  that  the  lim¬ 
itation  was  within  the  intent  of  Con¬ 
gress,  since  the  Act  states  that  environ- 
mratal/recreational  amelioration  is  the 
only  purpose  for  which  the  formula 
grants  are  primary  source,  thus  imply¬ 
ing  that  Congress  intended  those  grants 
to  be  used  for  that  purpose.  This  four- 
to-one  limitation  was  an  effort  to  ensure 
that  there  would  be  sufficient  formula 
grants  available  for  that  use. 

SiTBPART  P — Repayment  Assistance 

The  most  frequently  expressed  con¬ 
cern  r^arding  subpart  F  was  that  the 
CEIP  regulations  do  not  provide  that  re¬ 
payment  assistance  should  flow  '’auto¬ 
matically”  to  a  borrower  whenever  reve¬ 
nues  are  insufficient.  There  was  a  fear 
that  the  regulations  afford  the  Associate 
Administrator  too  much  discretion  in 
deciding  whether  a  borrower  is  entitled 
to  such  assistance. 

The  regulations  make  it  clear  that  the 
Ass<x;iatev  Administrator  shall  award  re¬ 
payment  assistance  whenever  revenues 
from  the  anticipated  coastal  energy  ac¬ 
tivity  and  the  rdated  new  population  do 
not  materialize  as  anticipated  in  the  fis¬ 
cal  management  schedule.  The  regula¬ 
tions  now  set  forth  clearly  the  extent  of 
the  Associate  Administrator’s  discretion: 

In  determining  whether  a  repayment 
remedy,  including  a  repayment  grant,  is 
warranted,  OCZM  will  use  as  criterion 
only  the  extent  to  which  the  actual  in¬ 
creases  in  employment  and  the  related 
pcHiulation  resulUng  from  coastal  energy 
activity  (and  the  facilities  associated 
with  that  activity)  do  not  provide  ade¬ 
quate  revenues.  The  Associate  Adminis¬ 
trator  does  not  have  discretion  to  with¬ 
held  repayment  assistance  when  that  as¬ 
sistance  is  needed  because  the  coastal 
energy  activity  (and  related  population 
and  facilities)  does  not  provide  the  reve¬ 
nues  anticipated  in  the  fiscal  manage¬ 
ment  schedule  as  described  in  S  931.48 
(b)  (2)  (5) ,  and  the  Ass<N;late  Adminls- 


also  does  not  have  uiscretiou  lo 
award  any  lonu  of  repa.'  ment  assistance 
when  the  need  for  that  assi-ctance  arises 
from  causes  unrelated  to  the  coastal  en¬ 
ergy  activity.  Each  loan  or  guarantee 
contract  signed  by  the  borrower  will  set 
forth  in  detail,  tlie  conditions  under 
which  repayment  a.ssistance  whl  be 
available,  and  those  conditions  will  be 
binding  on  the  Associate  Administrator. 

A  number  of  commentators  noted  that 
\\hile  setting  forth  the  form.s  of  repay¬ 
ment  assistance  available,  the  October  22 
proposed  regulations  had  listed  the  ex¬ 
tension  of  a  payback  period  and  the 
modification  of  terms  separately,  while 
including  refinancing  as  one  form  of 
term  modification.  These  commentators 
pointed  out  that  extension  of  the  pay¬ 
back  period  and  modification  of  terms 
should  more  properly  be  combined,  and 
refinancing  should  be  listed  as  a  separate 
remedy.  This  idea  was  accepted  and  the 
appropiiate  changes  made  <§931.67 
(b)(1)). 

One  commentator  took  issue  with 
oeZM’s  use  of  the  term  “forgiveness  ’  in 
referring  to  a  repayment  grant  from  the 
Fund.  While  such  a  grant,  in  some  sense, 
may  be  interpreted  as  “forgiveness,”  the 
a.ssistance  is  more  precisely  a  grant  and 
the  regulations  have  adopted  that  lan¬ 
guage  (§  931.87(b)  (4)). 

Another  commentator  suggested  that 
a  mechanism  be  established  for  appeals 
by  States  and  units  of  general  purpose 
local  government  of  tlie  A.ssociate  Ad¬ 
ministrator’s  determinations  regarding 
repayment  assistance.  Such  a  mecha¬ 
nism  has  been  included  in  §  931.69. 

ScBPAKT  G— Grants  for  Unavoidable 

Losses  of  Coastal  Environmental  and 

Recreational  Resources 

One  commentator  suggested  the  regu¬ 
lations  make  explicit  that  the  formula 
grants  can  be  used  to  replace  a  lost  en¬ 
vironmental  or  recreational  resource. 
The  comment  was  accepted. 

Several  commentators  referred  to  the 
definition  of  “unavoidable”  and  asked, 
if  a  State  can  attribute  only  a  part  of  an 
environmental/recreatiiHial  loss  to  an 
identifiable  person,  whether  the  State 
would  be  eligible  for  .assistance  for  the 
part  of  the  loss  that  could  not  be  at¬ 
tributed  to  an  identifiable  person.  The 
regulations  state  that  the  State  will  be 
eligible  for  assistance  for  only  that  part 
of  an  environmental/recreational  loss 
that  cannot  be  attributed  to  an  identifi¬ 
able  person  (§  931.72) . 

Several  c(Nnmentators,  referring  to  the 
definition  of  “unavoidable,”  requested  a 
clarification  of  the  ext^t  of  the  State’s 
responsibility  to  prove  that  an  environ¬ 
mental/recreational  loss  could  not  be 
paid  for  with  funds  that  were  available 
from  other  Federal  programs.  OCZM  in¬ 
tends  that  States  use  other  possible 
sources  of  Federal  assistance  before  be¬ 
ing  able  to  use  sections  308(b)  and 
308(d)  (4)  moneys  fen:  environmental  or 
recreational  purposes.  However,  if  as¬ 
sistance  is  not  expected  to  be  provided  to 
a  State  through  another  Federal  program 
in  a  timely  manner,  assistance  imder  this 
subpart  would  be  provided. 


Several  commentators  pointed  out  that 
a  resource  might  be  recreational  even  if 
It  was  not  in  use  at  the  time  of  the  appli¬ 
cation/requisition.  The  comment  was 
accepted.  Any  recreational  resource  that 
has  been  in  use,  or  that  has  been  desig¬ 
nated  mider  a  State's  coastal  z(me  man¬ 
agement  program  as  an  area  of  particu¬ 
lar  concern  or  potential  use  for  recrea¬ 
tional  purposes,  will  qualify  under  the 
definition  of  recreational  resource  in  the 
regulations. 

One  commentator  suggested  including 
water  quality  in  the  definition  of  en¬ 
vironmental  resources.  The  comment  was 
accepted. 

The  language  in  S  93l.74(a>  has  been 
changed  to  make  clear  tlrat  if  a  State  can 
recover  only  part  of  an  environmental 
recreational  lass  and  the  rest  of  the  loss 
is  miavoidable,  the  State  is  eligible  for 
assistance  for  that  part  of  the  lass  tliat 
i.s  unavoidable. 

Several  commentators  requested  an 
extension  of  the  period  for  comments  on 
the  data  used  for  the  allotment  of  section 
308)  b)  formula  grants.  The  comment 
\'  as  accepted,  and  the  comment  period 
was  extended  from  30  to  45  days 
<§  931.76). 

Several  commentators  pointed  out 
that  the  limitation  removing  OCS  energy 
activities  from  the  list  used  for  the  allot¬ 
ment  of  section  308(d)(4)  grants  wa.s 
not  contained  in  the  Act.  Since  non -OCS 
States  are  not  eligible  for  section  308<b) 
moneys,  CX7ZM  proposed  this  limitation 
as  the  only  way  such  States  could  receive 
additional  assistance  to  cope  with  their 
environmental  losses.  Nevertheless,  the 
comment  was  accepted,  and  OCS  energy- 
activities  will  be  included  in  the  list  used 
to  allot  section  308(d)  (4)  formula  giants 
<§  931.77). 

Several  commentators  suggested  that 
the  Associate  Administrator  have  a  lim¬ 
ited  period  of  time  to  process  requisitions 
for  formula  grants.  The  comment  was 
accepted.  It  is  OCZM’s  intent  to  process 
the  completed  requisitions  and  applica¬ 
tions  within  45  days  of  completion  of  tlie 
required  A-95  reviews,  unless  it  is  deter¬ 
mined  that  an  EIS  is  required  (§  931.78). 

Several  commentators  pointed  out 
that  Uie  Act  did  not  specifly  that  en¬ 
vironmental  grants  used  for  future  un¬ 
avoidable  losses  could  cover  only  80  per¬ 
cent  of  the  cost  of  the  project.  The  com¬ 
ment  w’as  accepted,  and  the  limitation 
was  deleted. 

Several  commentators  suggested  that, 
if  an  environmental  loss  could  be  miti¬ 
gated  by  the  construction  of  a  public 
facility,  the  States  should  be  able  to  use 
«ivironmental  grants  for  the  provision 
of  such  public  facility.  OCZM  still  be¬ 
lieves  that  the  State  should  first  attempt 
to  use  credit  assistance  for  the  provision 
of  any  public  facility.  (XrZM  added,  how¬ 
ever,  that  the  State  can  use  environmen¬ 
tal  grants  to  provide  public  facilities  to 
be  used  for  environmental  protection  as 
defined  in  S  931.42(a)(2),  and  for  pub¬ 
lic  facilities  used  to  reduce  or  ameliorate 
environmental  losses  from  freshwater  or 
saltwater  intrusiem  or  erosion.  Further¬ 
more,  the  environmental  grants  can  be 
used  to  cover  the  differential  cost  be- 
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tween  Uie  least -cost  method  of  providing 
a  public  facility  and  a  higher  cost  meth¬ 
od  that  causes  less  environmental  loss 
than  the  least-cost  method.  Finally,  any 
other  facility  that  is  determined  to  be 
neoe.ssary  primarily  for  the  reduction  or 
amelioration  of  environmental  losses  will 
be  eligible  for  environmental  grants. 

Several  commentators  pointed  out 
tliat  the  regulations  do  not.  make  clear 
that  when  the  cost  of  an  environmental 
or  recreational  project  is  incommensu¬ 
rate  with  the  value  of  the  lost  resource. 
OCZM  will  provide  that  part  of  the  cost 
of  the  project  equal  to  the  v'alue  of  the 
lost  resource.  The  language  wns  re¬ 
drafted  to  clarity  that  this  is  the  case 
'  j  931.79  k 

Subpart  H — Lateral  Si:AWARD  Boundaries 

Several  commentators  pointed  out  that 
customary  use  of  the  term  “demarca¬ 
tion”  involves  the  actual  marking  of  a 
boundary  line  on  the  ground,  and  that 
the  term  delimitation  is  more  appropri¬ 
ate  for  the  discussion  or  description  of 
lines  which  are  placed  on  maps  or  charts 
to  indicate  bounded  areas.  As  a  result  of 
these  comments,  the  term  “delimitation” 
has  been  used  throughout  subpart  H 
Lateral  seaw'ard  boundary  lines  refer  to 
boundaries  in  the  territorial  sea  estab¬ 
lished  by  interstate  compact,  agreement, 
or  judicial  decision,  and  delimitation 
lines  refer  to  lines  established  by  the  As- 
.sociate  Administrator  to  determine  ad¬ 
jacency  of  the  Outer  Continental  Shelf 
to  coastal  States  for  the  purpose  of  cal¬ 
culating  the  formula  grants. 

One  commentator  requested  that  the 
regulations  not  limit  Interstate  agree¬ 
ments,  compacts,  or  judicial  decisions  to 
those  existing  before  July  26, 1976.  There¬ 
fore,  the  regulations  have  been  changed 
to  cover  agreements,  compacts,  and  ju¬ 
dicial  decisions  defining  lateral  seaward 
boundaries  made  prior  to  and  after  the 
date  these  regulations  become  effective, 
rather  than  the  July  26,  1976.  date 
<^5  931.81). 

One  commentator  suggested  that 
States  be  limited  to  “equitable  princi¬ 
ples”  in  establisliing  lateral  seaward 
boundaries,  while  several  others  asked 
that  States  be  free  to  use  any  principles 
they  choose.  OCZM  feels  that  lateral  sea¬ 
ward  boundaries  between  States,  estab¬ 
lished  to  the  outer  limit  of  the  territorial 
sea  by  interstate  compact  or  agreement, 
may  be  based  on  any  principles  which 
are  mutually  acceptable  to  those  States 
involved  (§931. 82(a)). 

Several  commentators  expressed  con¬ 
cern  that  the  time  frame  specified  for 
establishing  delimitation  lin&s  was  too 
long,  considering  the  270-day  limitation 
for  implementing  the  CEIP.  Consequent¬ 
ly.  a  shorter  schedule  for  establishing  de¬ 
limitation  lines  has  been  adopted,  but  in 
order  to  allow  States  suflicien't  time  to 
negotiate  lateral  seaward  boundary 
agreements,  the  270-day  deadline  cannot 
be  met.  States  will  be  allowed  six  months 
rather  than  one  year,  as  stated  in  tlie 
proposed  regulations,  to  mutually  agree 
on  their  lateral  seaward  botmdaries. 
States  not  reaching  agreement  will  be  al¬ 
lowed  four  months  after  the  initial  period 


to  submit  w’ritten  arguments  in  suppoi  t 
of  their  respective  positions.  Finally,  the 
period  during  which  the  Associate  Ad¬ 
ministrator  will  establish  the  required 
delimitation  lines,  without  benefit  of  lat¬ 
eral  seaw'ard  boundaries,  has  been  short¬ 
ened  from  three  months  to  two  months. 

Several  commentators  criticized  the 
procedures  by  which  the  Associate  Ad¬ 
ministrator  will  establish  d^imitation 
lines  for  those  States  which  fail  to  agree 
on  their  lateral  seaward  boundaries.  Ob¬ 
jections  were  raised  to  the  substitution 
of  “equitable  principles”  for  the  statu¬ 
tory  language  “applicable  principles  of 
law.”  The  purpose  in  using  “equitable 
principles”  was  to  indicate  that  an  equi¬ 
table  distribution  of  funds  would  be 
achieved  by  considering  all  applicable 
and  relevant  principles  in  establishing 
delimitation  lines.  Another  commenta¬ 
tor  suggested  the  use  of  the  Convention 
on  the  Continental  Shelf  and  relevant  . - 
judicial  decisions,  in  addition  to  the  Con¬ 
vention  on  the  Territorial  Sea  and  the 
Contiguous  Zone,  when  establishing  de¬ 
limitation  lines.  Finally,  it  was  recom¬ 
mended  that  the  Interagency  Coastline 
Committee  of  the  Law^  of  the  Sea  Task 
Force  be  consulted  on  all  matters  dealing 
with  the  baseline  and  with  application  of 
the  Conventions.  These  comments  have 
all  resulted  in  changes  which  are  re¬ 
flected  in  the  regulations. 

Several  commentators  suggested  that 
only  that  portion  of  the  formula  grant 
allocation  which  relates  to  disputed  areas 
should  be  impounded.  This  wording  has 
been  adopted  in  §  931.85. 

One  commentator  thought  States 
should  be  paid  interest  on  impounded 
funds  while  delimitation  lines  were  bfeing 
established.  Since  this  is  impossible, 
States  are  ui'ged  to  move  as  quickly  as 
practicable  to  reach  agreement  on  lateral 
seaward  boundaries  and  avoid  the  im¬ 
poundment  of  funds. 

Subpart  I — General  Provisions 

A  total  of  six  comments  were  received 
on  §  931.52  of  the  October  22  proposed 
regulations.  Three  commentators  sug¬ 
gested  closer  adherence  to  the  require¬ 
ments  of  Federal  Management  Circu¬ 
lars  74-4  and  74-7.  Clear  reference  to 
these  documents  would  help  clarify  what 
is  expected  of  applicants.  Several  oUier 
commentators  raised  issues  closely  re¬ 
lated  to  the  74-4  and  74-7  provisions.  One 
commentator  pointed  out  the  need  to 
provide  for  changes  in  project  scope:  an¬ 
other  suggested  a  change  to  allow  for 
coverage  of  certain  pre-approval  costs; 

.  a  thii-d  objected  to  inconsistent  termi¬ 
nology  and  uncertainty  as  to  whether  the 
allowable  and  nonallowable  cost  lists 
were  meant  to  be  “exclusive.” 

The  section  on  allowable  costs  has  been 
moved  to  subpart  I.  General  Provisions, 
to  make  clear  that  it  is  applicable  to  all 
forms  of  CEilP  assistance,  and  it  has 
been  rewritten  to  conform  to  FMC  74-7. 
Language  restricting  changes  in  scope 
has  been  removed  in  favor  of  the  ap¬ 
proach  stated  in  PMC  74-7.  Pre-approval 
costs  are  now  considered  allowable  when 
specifically  covered  by  grant  and  loan 
agreements  and  related  contractual  doc¬ 


uments.  Terminology  has  been  made  con¬ 
sistent.  A  new  section  has  been  added  to 
cover  administrative  procedures.  It  states 
that  such  procedures  will  conform  a.^ 
far  as  possible  with  FMC  74-7  (§  931.91 » . 
Specific  procedures  will  be  provided  in  a 
guidelines  manual  now  being  developed 

Subpart  J — Intrastate  Allocation  of 
Financial  Assistance 

Many  of  the  comments  on  the  intra- 
.statc  allocation  process  resulted  from  an 
examination  of  this  subpart  by  the  Na¬ 
tional  Association  of  Coimties  (NACo> 
and  the  National  Governors  Conference 
(NGC)  under  commission  from  OCZM 
Disagreement  centered  on  whether  the 
regulations  should  include  a  process  en¬ 
abling  local  governments  to  appeal  ^o 
the  Associate  Administrator  a  State  allo¬ 
cation  decision.  NGC  felt  that  no  such 
process  should  be  required;  if  one  were 
mandated  by  OCZM,  it  should  be  used 
only  after  appeals  to  a  State  process  had 
been  exhausted.  NACo,  by  contrast 
asked  that  the- Associate  Administrator 
review  a  State  allocation  upon  request  of 
a  local  government  to  deteimine  whether 
the  State  had  adhered  to  the  allocation 
process  previously  approved  by  OCZM. 

OCZM  accepted  the  appeals  process 
suggested  by  NACo,  but  also  included  a 
requirement  for  a  State  appeals  process, 
as  suggested  by  NGC,  and  a  requirement 
that  the  State  process  be  exhausted  be¬ 
fore  an  appeal  to  the  Associate  Admin¬ 
istrator  would  be  entertained.  An  NGC 
suggestion  that  the  matter  of  this  appeal 
be  limited  to  the  record  and  evidence  ct 
the  State  appeal  w'as  also  accepted. 

NGC  also  suggested  the  deletion  of  sev¬ 
eral  specific  criteria  for  intrastate  Bdlo- 
cation  listed  in  the  proposed  regulations 
This  suggestion  was  rejected,  because  it 
w'as  felt  that  these  criteria  are  essential 
to  fulfill  the  requirement  that  the  alloca¬ 
tion  be  proE>ortional  to  need. 

NGC  also  asked  for  deletion  of  the 
requirement  that  the  State  submit  to 
(X;ZM  a  justification  whenever  its  intra¬ 
state  allocation  of  funds  differs  signifi¬ 
cantly  from  the  distribution  of  funcLs 
OCZM  calculates  as  part  of  the  State’s 
“need  factor.”  This  comment  was  also 
rejected:  it  was  felt  that  a  i*equirement 
for  such  a  justification  is  warranted  and 
militates  against  arbitral^-  or  inequitable 
allocation  without  intruding  on  the  State 
process. 

NACo  requested  a  requirement  that  the 
State  not  allocate  to  itself  or  its  agencie.s 
more  than  five  percent  of  the  total 
amount  allotted  to  the  State  by  OCZM. 
This  suggestion  was  rejected,  since  an 
arbitrary  figure  of  this  sort  w’ould  ignore  i 
the  wide  variation  among  State  roles  in 
providing  public  facilities  and  public  I 

services.  j 

NACo  also  suggested  language  requir¬ 
ing  the  inclusion  of  local  officials  on  the  I 
existing  State  body  overseeing  the  intra¬ 
state  allocation  process  or  on  a  coastal  j 
policy  task  force  created  by  the  State.  j 
This  comment  was  rejected.  Although  ; 

(X:ZM  views  such  inclusion  or  such  a 
task  force  as  an  acceptable  method  of  ! 

involving  local  officials  in  ttie  allocation 
process,  OCZM  does  not  have  the  respon¬ 
sibility  to  dictate  the  method  by  which 
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the  State  will  effect  the  participation  of 
local  officials. 

NACo  further  suggested  that  the  role 
of  localities  be  made  more  prominent  In 
the  regxUatlons.  The  language  of  sub- 
pculr  J  now  reflects  this  concern.  NACo 
also  requested  language  suggesting  that 
the  State  establish  a  priority  ranking 
system  as  a  means  of  allocating  CEIP 
funds  within  the  State.  This  request  was 
accepted,  and  the  appropriate  language 
has  been  included  In  the  regulations. 

Several  commentators  noted  that  the 
regulations  had  not  called  for  exphclt 
participation  by  the  general  public  In 
the  allocation  process.  This  deficiency 
has  been  corrected. 

One  commenator  complained  that  the 
regulations  stated  that  the  Intrastate 
allocation  system  should  be  “equitable.” 
This  comment  was  rejected,  since  the 
requirement  for  equity  is  included  only 
as  an  “objective,"  not  as  an  operational 
requirement.  The  statute  requires  that 
the  allocation  process  result  in  an  allo¬ 
cation  that  is  proportional  to  need. 

One  commentator  suggested  that  the 
intrastate  allocation  process  provide  ex¬ 
plicitly  for  the  use  of  compatible  as¬ 
sumptions  and  methods  for  projecting 
facility  needs  and  impacts.  This  idea 
was  accepted,  and  appropriate  language 
has  been  inserted  in  §  931.112(e). 

One  commentator  suggested  that,  in 
order  to  prevent  one  community  from 
delaying  firnds  to  aU  other  communities 
in  the  State  by  appealing  to  the  As¬ 
sociate  Administrator,  OCZM.  should 
hold  in  escrow  only  the  amount  allotted 
to  the  appealing  community.  This  Idea 
was  rejected,  since  the  amounts  allo¬ 
cated  to  the  other  communities  are  de¬ 
pendent  on  the  allocation  to  the  appeal¬ 
ing  community,  and  thus  cannot  be 
determined  before  the  outcome  of  the 
appeal  is  known. 

Public  review  and  comment  period. 
These  interim-final  regulations  are  sub¬ 
ject  to  comment  and  modification.  Writ¬ 
ten  comments  on  the  regulations  should 
be  received  by  the  Office  of  Coastal  Zone 
Management,  National  Oceanic  and 
Atmospheric  Administration,  3300 
Whitehaven  Street  NW.,  Washington, 
D.C.,  20235,  by  February  4,  1977. 

A  final  environmental  Impact  state¬ 
ment  (EIS)  and  supplement  have  been 
prepared  to  accompany  these  interim- 
final  regulations.  In  accord  with  Coun¬ 
cil  on  Environmental  Quality  guidelines, 
the  regulations  will  not  become  effective 
until  February  4,  1977. 

The  National  Oceanic  and  Atmospheric 
Administration  has  determined  that  this 
document  contains  a  major  proposal  re¬ 
quiring  preparation  of  an  Inflationary 
Impact  Statement  under  Executive  Order 
11821  and  OMB  Circular  A-107,  and 
certifies  that  an  Inflationary  Impact 
Statement  has  been  prepared. 

Effective  date.  February  4,  1977. 

Dated ;  December  23, 1976. 

Robert  M.  White, 
Administrator. 


In  consideration  of  the  foregoing,  a 
new  Part  931  is  added  as  follows: 

Swbpart  A — ObfactivM 

Sec. 

931.1  Overall  objectives. 

931.2  Planning  grants. 

931.3  Public  facilities  and  puldlc  servlcea 

assistance. 

931.4  Repayment  assistance. 

931.5  Environmental  and  recreational 

grants. 

Subpart  B — General  DeflnKions 

931 .9  Index  to  definitions. 

931.10  Act. 

931.11  Cockstal  zone. 

931.12  Fund. 

931.13  Coastal  energy  activity. 

931.14  Significantly  affected. 

931.16  New  or  expanded  coastal  energy 
activity. 

931.16  Outer  Continental  Shelf. 

931.17  Outer  Continental  Shelf  energy  ac¬ 

tivity. 

931.18  New  or  expanded  outer  Continental 

Shelf  energy  activity. 

931.19  Energy  facility. 

931.20  New  or  expanded  energy  facility. 

931.21  Impact  area. 

931.22  Unit  of  general  piurpose  local  gov¬ 

ernment  and  \inlt  of  local  govern¬ 
ment. 

931.23  NOAAandOCZM. 

93 1 .24  Associate  Administrator. 

Subpart  C— Basic  EUgIblUty 

931.25  laigibllity  requirements. 

931 .26  Designation  of  State  agencies. 

Subpart  D — Plarming  for  the  Consequartcas  of 
Enargy  FacHKias 

931.30  General. 

931A1  Objectives. 

931.32  Definitions. 

931.33  Prurposes. 

931.34  Sources. 

931.35  Eligibility. 

931.36  Allotment  of  finanolal  assistance 

among  eligible  coastal  States. 

93 1 .07  Application  procedure. 

931.38  Limitations. 

Subpart  E — RnaiKiiw  Public  FacHitias  and 
Public  Scrvicas 

931.40  General. 

931.41  Objectives. 

931.42  Definitions. 

931.43  Purposes. 

931.44  Sources. 

931.45  Eligibility. 

931.46  Allotment  of  section  308(d)  (1)  and 

(2)  credit  assistance  among 
coastal  States. 

931.47  Allotment  of  section  308(b)  formula 

grants. 

931.48  Application  and  requisition  proce¬ 

dures. 

931.49  (Reserved) 

931.50  Special  requirements  of  section 

308(d)(1)  loans. 

931.51  Special  requirements  for  section 

308(d)(2)  Federal  guarantees. 

931 .52  Limitations. 

Subpart  F — Repayment  Assistairce 

931.60  General. 

931.61  Objectives. 

931.62  Definitions. 

931.63  Purpose. 

931 .64  Sources  of  repayment  assistance. 
031.65  General  eligibility. 

931.66  Application  update. 

931 .67  Review  for  repayment  assistance. 

931 .68  Award  of  repayment  assistance. 

931.69  Appeal  procedure. 


Subpart  G — Grants  for  UrtavoMabla  Losses  of 
Coastal  Environmental  and  Recreational  Re¬ 
sources 

See. 

931.70  General. 

931.71  Objectives. 

931.72  Definitions. 

931.73  Sources. 

931.74  Purposes. 

931.75  Eligibility. 

931.76  Allotment  of  formula  grants  (sec¬ 

tion  308(b) ). 

931.77  Allotment  from  the  Fund  (section 

308(d)(4)). 

931.78  Requisition  and  application  proce- 

dmes. 

931.79  Limitations. 

Subpart  H — Lateral  Seaward  Boundaries 

931.80  General. 

931.81  Establishment  of  delimitation  lines 

when  agreements  exist  between 
States. 

931.82  E>)tablishment  of  demarcation  lines 

when  no  agreement  exists  between 
States. 

931  83  Establishment  of  delimitation  lines 
under  later  compacts,  agreements, 
or  judicial  decisions. 

931  84  Procedures  for  defining  delimitation 
lines  by  equidistance  principles. 

931  85  Formula  grants  Impounded  for  di>i- 
puted  areas. 

Subpart  I — General  Provisions 

931.90  Allowable  costs. 

931.91  Administrative  procedures. 

931.92  Compliance  with  OMB  Circular  A  03 

requirements. 

931.93  Other  Federal  requirements. 

931.94  Environmental  Impact  Statement.^. 

931.95  Records. 

931.96  Audit. 

931.97  Recovery  of  funds. 

931.98  Coordination  with  other  Federal 

agencies. 

Subpart  J — Intrastate  Allocation  of  Financial 

Assistance  'i 

t 

931.110  General.  <. 

931.111  Objective. 

931.112  Process  required  for  Intrahlate  allo¬ 

cations. 

931.113  Forms  of  as.slstance. 

931.114  Review  and  appeal.  ' 

Authoritt:  Sec.  308,  Coastal  Zone  Manage¬ 
ment  Act  of  1972  (Pub.  L.  92-583,  86  8tat. 
1280,  15  U.8.C.  1461  et  seq.),  as  amended  by 
Pub.  L.  94-370  (  90  Stat.  1013) . 

Subpart  A — Objectives 
§931.1  Overall  objectives. 

(a)  The  central  objective  of  the  Coast¬ 

al  Energy  Impact  Program  (CEIP)  es¬ 
tablished  under  section  308  of  the  Act  is 
to  provide  coastal  States  and  units  of 
local  government  with  finaneial  assist¬ 
ance  to  mitigate  the  adverse  on-shore  ef¬ 
fects  of  new  or  expanded  coastal  energy 
activity.  > 

(b)  A  second  objective  of  the  CEIP  is 
to  strike  a  balance  between  two  major 
national  goals: 

(1)  To  encourage  development  of  do¬ 
mestic  energy  resources  and  thus  to  fur¬ 
ther  the  objective  of  increased  energy 
self-sufficiency;  and 

(2)  To  protect  and  manage  the  Na¬ 
tion’s  coasts  in  a  manner  consistent  with 
the  coastal  zone  management  programs 
and  objectives  of  the  individual  States 
over  both  the  short  and  the  long  term,  j 
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(c)  A  third  objective  of  the  CEIP  is  to 
provide  assistance  that  is  simide  to  ad¬ 
minister  and  that  permits  the  coastal 
States  and  imits  of  local  govemm^t  a 
high  degree  of  control  and  dlscreticm. 

§  931.2  Planning  grants. 

The  objective  of  providing  planning  as¬ 
sistance  imder  the  CEIP  is  to  encourage 
rational,  timelv,  and  thoroueh  planning 
for  and  management  of  the  consequences 
in  the  coastal  zone  of  energy  facility  sit¬ 
ing  and  energy  resoiirce  developm«it. 

§  931.3  Public  facilities  and  public 
services  assistance. 

The  objectives  of  providing  assistance 
imder  the  CEIP  for  public  facilities  and 
public  services  are: 

(a)  To  advance  ttie  national  goal  of  at¬ 
taining  a  greater  degree  of  energy  self 
sufficiency  by  providing  assistance  to 
meet  those  State  and  local  needs  for  pub¬ 
lic  faculties  and  services  resulthig  from 
new  or  expanded  coastal  energy  activity: 
and 

(b)  To  discourage  Inappropriate  de¬ 
velopment  in  the  coastal  zone  by  cre¬ 
ating  incentives  to  provide  only  those 
public  faculties  and  public  services  actu¬ 
ally  needed  because  of  the  incoming 
coastal  energy  activity. 

§  931.4  Repayment  uhMi4aiiee. 

The  objective  of  providing  repayment 
assistance  under  the  CEIP  is  to  shift  to 
the  Federal  Government  most  of  the  risk 
of  fiscal  loss  borne  by  coastal  States  and 
units  of  general  purpose  local  govern¬ 
ment  in  whose  jurisdictions  new  or  ex¬ 
panded  coastal  energy  activity  is  ex¬ 
pected  to  take  place. 

§931.11  F.niiroimu'tttal  ami  re«T«‘atioii- 
al  grants. 

The  objectives  of  providing  assistance 
under  the  CEIP  for  the  prevention,  re- 
ductitm.  or  amelioration  of  unavoidable 
losses  of  valuable  environmental  or  rec¬ 
reational  resources  are: 

(a)  To  help  coastal  States  and  units 
of  local  government  prevent,  reduce,  or 
ameliorate  environmental  degradation 
and  recreational  losses  in  the  coastal 
zone  when  the  degradation  or  losses  are 
the  unavoidable  result  of  coastal  energy 
activity:  and 

(b)  To  encourage  the  prevention  of 
environmental  or  recreational  losses  by 
providing  assistance  (xUy  when  the  losses 
cannot  be  attributed  to  or  charged 
against  a  specific  person. 

Subpart  B — General  Definitions 

§  931.9  Index  to  definitions. 

The  f  oUowing  listing  includes  aU  terms 
defined  in  Part  931  of  this  title  keyed  to 
the  section  or  paragrraph  where  they  are 
deffned. 


Term  Section 

Act - 931.10(a) 

Associate  Administrator _  931.24 

Btarower _  931.62 

Coastal  energy  activity _  931.13 

Coastal  zone _ 931.11 

Eligible  energy  facility _ _  931.82 

Energy  facility _  931.19 

Energy  facility  directly  required 
by  OCS  energy  activity _  931.17(b) 
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Torm  Section 

Environmental  resource _  931.73(c) 

First  landed _  931.72(g) 

Fiscal  management  schedule _  931.48 

(b)(2) 

Fiscal  surplus _  931.42(h) 

Fund  _  931.12 

Impact  area _  931.21 

In  close  proximity  to _  931.13(d) 

Joint  funding _  931.98 

(b)(1) 

Loss  -  931.72(b) 

New  employment _  931.72(f) 

New  or  expanded  coastal  energy 

activity _ _ _  93115 

New  or  expanded  energy  facu¬ 
lty  .  931.20 

New  or  expanded  OCS  energy 

activity _  931.18 

New  or  improved  public  facUity.  931.42(c) 
New  or  improved  public  service.  931.42(d) 

NOAA .  931.23 

OeZM  _ _ _ _ 931.23 

Outer  Continental  Shelf _  931.16 

Outer  Continental  Shelf  energy 

actlvltv _  931.17 

Person  . . .  931.72(h) 

Public  facUity _  931.42(a) 

Public  service _  931.42(b) 

Public  faciUties  and  services  re¬ 
quired  as  a  result  pf  coastal 

energy  activity _  931  42(e) 

PubUc  faculties  and  services  re¬ 
quired  as  a  direct  result  of 

OCS  energy  activities -  931.42(f) 

Recreational  resource _  931.72(d) 

Section  _  931.10(b) 

Significantly  affected _  931.14 

Unavailability  of  credit  assist¬ 
ance  _  931.42(g) 

Unavoidable  _  931.72(a) 

Unit  of  general  purpose  local 
government  and  iinit  of  local 

government  _  931.22 

Valuable  . .  93172(e) 


§931.10  Act. 

(a)  The  term  “Act”  means  the  Coastal 
Zone  Management  Act  of  1972,  Pub.  L. 
92-583,  86  Stat.  1280,  as  amended  by 
Pub.  li.  93-612, 88  Stat.  1974,  and  by  Pub. 
L.  94-370,  90  Stat.  1013  (16  U.S.C.  1451 
et  seq.) . 

(b)  The  term  “section”  means  a  sec¬ 
tion  of  the  Coastal  Zone  Management 
Act  of  1972,  as  amended. 

§9,31.11  C.oustal /one. 

The  term  “coastal  zone”  is  tliat  area 
of  land  and  water  whose  boundaries  are 
determined  by  a  State  mider  §  920.11  of 
this  chapter  for  purposes  of  the  devel¬ 
opment  of  a  coastal  zone  management 
program  under  section  305,  or  under 
§  923.11  of  this  chapter  for  purpose?  of 
administering  a  coastal  zone  manage¬ 
ment  program  under  section  306.  or  as 
part  of  a  management  program  which 
is  consistent  with  the  policies  set  forth 
in  section  303.  Such  boundaries  must  be 
approved  by  tlie  Associate  Administrator. 

§  931.12  Fund. 

The  term  “Fund"  means  the  Coastal 
Energy  Impact  Fmid  established  under 
section  308(h) . 

§  931.13  Coastal  energy  aetivity. 

(a)  nie  term  “coastal  energy  activity” 
Is  limited  to  the  following  activities : 

(1)  Any  outer  Continental  Shelf  en¬ 
ergy  activity; 


(2)  Any  transportation,  conversion, 
treatment,  transfer,  or  storage  ot  lique¬ 
fied  natural  gas;  or 

(3)  Any  transportation,  transfer,  or 
storage  of  oil,  natural  gas,  or  coal  (in¬ 
cluding,  but  not  limited  to,  by  means  of 
any  deepwater  port,  as  defined  in  sec¬ 
tion  3(10)  of  the  rieepwater  Ports  Act 
of  1974  (33  U.S.C,  1502(10) ) . 

(b)  An  activity  is  a  “coastal  energy 
activity”  only  to  the  extent  that: 

(1)  Hie  conduct,  suwJort,  or  facilita¬ 
tion  of  such  activity  requires  and  in¬ 
volves  the  siting,  construction,  expan¬ 
sion,  or  operation  of  any  equipment  or 
facility:  and 

(2)  The  Associate  Administrator  de¬ 
termines  that  a  technical  requirement 
exists  which  necessitates  that  such  sit¬ 
ing,  construction,  expansion,  or  opera¬ 
tion  be  carried  out  in,  or  in  close  prox¬ 
imity  to.  the  coastal  zone  of  any  coastal 
State. 

(c)  Such  technical  requirements  are 
limited  to: 

(1)  Dependency  on  coastal  waters; 

(2)  Safety; 

(3)  Proximity  to  oil  or  natural  gas 
fields; 

(4)  Location  of  markets; 

(5)  State  and/or  Federal  siting  regu¬ 
lations; 

(6)  Type  and  amount  of  required 
land;  and 

(7)  Competitive  uses  for  any  envi¬ 
ronmental  or  recreational  resource  af¬ 
fected  by  such  siting,  construction,  ex¬ 
pansion,  or  operatltm. 

Comment:  For  each  energy  facility  some 
of  the  above  teclinical  requirements  will  lie 
significant  and  some  not.  Several  examples 
might  clarify  this  point. 

Platform  construction  yards  are  usuallv 
located  close  to  deep  coastal  waters,  because 
deep  water  (20  ft.  to  200  ft.)  is  used  during; 
different  construction  phases.  Furthermore, 
such  yards  require  about  20  acres  of  flat  land 
for  the  construction  of  concrete  platforms, 
and  up  to  1000  acres  for  the  construction  ot 
steel  platforms. 

Service  bases  are  also  located  close  to 
coastgl  waters,  because  several  thousand 
tons  of  supplies  are  transferred  each  month 
by  vessels  between  the  service  bases  and  the 
platforms.  Eor  the  same  reason  service  base.s 
have  to  be  located  close  to  oil  and  gas  fields 

The  location  of  some  LNG  facilities  will 
be  Influenced  by  safety  standards  prevalent 
in  the  area.  The  location  of  LNG  regasiflea- 
tion  facilities  might  be  Influenced  by  tiie 
location  of  the  closest  markets  for  natural 
gas. 

Finally,  the  direction  of  a  pipeline  might 
be  determined  by  the  location  of  the  oil 
fields  and  the  closest  refinery. 

(d)  The  siting,  constmetion..  e.xpan- 
sion,  or  (Hieration  of  any  equipment  or 
facility  shall  be  ‘  in  close  proximity  to” 
the  coastal  zone  of  any  coastal  State  if 
such  coastal  zone  has  been  or  is  likely  to 
be  significantly  affected  by  such  siting, 
construction,  expansion,  or  ojieration 

§  h3|,I  I  .Signifiranlly  afrei-ted. 

Tlie  coastal  zone  of  a  coastal  State  i.s 
“significantly  affected”  by  the  siting, 
construction,  expansion,  or  operation  of 
an  energy  facility  if  such  siting,  con¬ 
struction.  expansion,  or  operation; 
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(a)  Causes  population  Influxes  In  kds 
area  under  tbie  Jurisdiction  of  a  unit  of 
local  government; 

(b)  Changes  employment  patterns  in 
the  coastal  zone.  Including  those  in  Ash¬ 
ing  and  tourism; 

(c)  Makes  necessary  new  or  improved 
public  facilities  or  public  services  in  the 
coastal  zone; 

(d)  Damages  or  threatens  to  damage 
any  valuable  environmental  or  recrea¬ 
tional  resources  in  the  coastal  zone,  in¬ 
cluding  degradation  of  air  or  water  qual¬ 
ity,  or  potential  violation  of  air  or  water 
quality  standards;  or 

(e)  Increase  or  threatens  to  increase 
signlflcanthr  risks  to  public  safety  and 
real  property  in  or  near  navigational 
corridors  or  marine  or  land  terminals 
and  facUiUes. 

§  931.15  New  or  expanded  coastal  en¬ 
ergy  activity. 

The  term  “new  or  expanded  coastal 
energy  activity.”  means  any  coastal  en¬ 
ergy  activity  as  defined  in  §  931.13  if  the 
siting,  construction,  expansion,  initial 
operation,  or  replacement,  in  whole  or 
in  part,  of  any  equipment  or  facility  re¬ 
quired  by  the  conduct,  support,  or  facili¬ 
tation  of  such  activity  takes  place  after 
July  26, 1976. 

(Comment'.  The  term  “expansion”  is  in¬ 
tended  to  Include  both  the  physical  expan¬ 
sion  of  a  facility  Itself  and  the  expansion  of 
the  output  of  the  facility.  The  term  “initial 
operation”  is  Intended  to  include  the  case  In 
which  a  previously  operating  but  then  idle 
energy  facility  is  reactivated  after  July  26, 
1976.)  ' 

§  931.16  Outer  Continental  Shelf. 

The  term  “outer  Continental  Shelf”  w 
“OCS”  means  all  submerged  lands  lying 
seaward  and  outside  of  the  area  of  lands 
beneath  navigable  waters,  as  defined  in 
43  U.S.C.  1301,  and  of  which  the  subsoil 
and  seabed  appertain  to  the  United 
States  and  are  subject  to  its  jurisdiction 
and  control. 

§  931.17  Outer  Continental  Shelf  en¬ 
ergy  activity. 

(a)  The  term  “outer  Continental  Shelf 
energy  activity”  means  any  exploration 
for,  or  any  development  or  production  of, 
oil  or  natural  gas  fr(»n  the  outer  Conti¬ 
nental  Shelf;  or  the  siting,  construction, 
expansion,  or  operation  of  any  new  or 
expanded  energy  facilities  that  are  di¬ 
rectly  required  by  such  exploration,  de¬ 
velopment,  or  production. 

(b)  The  term  “directly  required”  refers 
to  any  new  or  expanded  energy  facilities 
that  have  technlral  requirements,  as  de¬ 
scribed  in  §  931.13,  which  necessitate 
their  location  in  the  coastal  zone  and 
are; 

(1)  Publicly  owned  transportation  sys¬ 
tems  to  the  extent  that  they  serve  outer 
Continental  Shelf  energy  activities ; 

<2)  Owned  or  operated  by  OCS  lessees 
or  their  contractors,  subcontractors,  or 
principal  suppliers  of  equiixnent  or  facil¬ 
ities.  Such  equipment  and  facilities  are 
limited  to; 

«1)  Exploratory  and  development  drill¬ 
ing  rigs; 
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(li)  Platforms,  subsea  completkms, 
and  subsea  production  systems; 

(ill)  The  following  compMients  of  ma¬ 
rine  pipeline  systems: 

(A)  Pressvuie  source, 

(B)  Gathering  lines, 

(C)  Pipelines, 

(D)  Intermediate  pressure  boosting 
facilities,  and 

(E)  Landfall  sites; 

(iv)  The  following  faculties  to  the  ex¬ 
tent  that  they  serve  outer  Continental 
Shelf  energy  activities; 

(A)  Offshore  storage  and  loading  fa¬ 
cilities  of  oil  and  gas, 

(B)  Marine  terminals, 

(C)  Construction  yards  for  platforms 
and  exploraticm  rigs, 

(D)  Pipe  coating  yards, 

(E)  Bases  srq^rting  platform  aikl 
pipeline  installation, 

(F)  Electric  generating  plants, 

(Q)  Temporary  service  bases  used  in 
exploraticm  phase, 

(H)  Permanent  service  bases  used  in 
development  phase,  and 

(I)  Transportation  facilities  limited 
to  helicopters,  heliports,  tug  boats,  crew 
boats,  supply  boats,  production  utUity 
boats,  ocean  and  seismic  vessels,  barges, 
“spread”  vessels,  workover  rigs,  diving 
tenders,  and  drilling  tenders;  or 

(3)  Such  other  facilities  which  the 
Associate  Administrator  determines  to 
be  directly  required  by  CXJS  exploration, 
development,  or  production. 

§  931.18  New  or  expanded  outer  Con¬ 
tinental  Shelf  energy  activity. 

The  term  “new  w  expanded  outer 
Continental  Shelf  energy  activity” 
means  any  outer  Continental  Shelf  en¬ 
ergy  activity,  as  defined  in  §  931.17. 
which  supports  exploration,  devel<H>- 
ment,  or  production  according  to  plans, 
amendments  to  [dans,  or  notices  to  drill 
approved  or  issued  by  the  US.  Depart¬ 
ment  of  the  IntericMr  after  July  26,  1976. 

§  931.19  Energy  facility. 

(a)  The  term  "energy  facility”  means 
any  equipment  or  facility  which  is  or 
will  be  used  primarily; 

(1)  In  the  exploration  for,  or  the  de¬ 
velopment,  production,  conversicm,  stor¬ 
age,  transfer,  processing,  or  transporta¬ 
tion  of,  any  energy  resource;  w 

(2)  For  the  manufacture,  production, 
or  assembly  of  equipment,  machinery, 
products,  or  devices  which  are  involved 
in  the  activities  described  in  paragraph 
(a)  (1)  of  this  section. 

(b)  The  term  includes; 

(1)  Electric  generating  plants,  includ¬ 
ing  those  involving  fossil  oc  bi<xnass 
fuels,  nuclear  power,  direct  solar  energy, 
ocean  thermal  energy  conversion,  tidal 
or  wave  power,  wind  power,  or  geother¬ 
mal  energy ; 

(2)  Petroleum  refineries  and  associ¬ 
ated  facilities; 

(3)  Gasification  plants; 

(4)  Facilities  used  for  the  transporta¬ 
tion,  conversion,  treatment,  transfer, 
or  storage  of  liquefied  natural  gas; 

(5)  Uraniiun  enrichment  or  nuclear 
fuel  processing  facilities: 
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(6)  Facilities  to  separate  oil,  water, 
and  gas; 

(7)  Drilling  rigs,  platforms,  subsea 
eompletioBs,  and  subsea  production  sys¬ 
tems; 

(8)  Construction  yards  for  platforms 
and  exploration  rigs,  pipe  coating  yards, 
bases  supporting  platforms  and  pipeline 
installation,  and  crew  and  supply  bases; 

(9)  Oil  and  gas  storage  faculties,  in¬ 
cluding  salt  domes; 

(10)  Marine  pipeline  systems,  includ¬ 
ing  pressure  source,  gathering  lines,  pipe¬ 
line,  Intermediate  pressure  boosting  fa¬ 
culties,  and  landfaU  sites; 

(11)  OU  and  gas  processing  faculties; 

(12)  Transportation  systems  for  tank¬ 
ers  or  the  vessels  described  in  §931. 17(b) 
(2)  (tv)  (I)  or  to  connect  any  of  the  fa¬ 
cilities  in  this  section  with  primary' 
transportation  systems; 

(13)  I^Uitl^,  including  deepwater 
ports,  for  the  transfer  of  petroleum: 

(14)  Faculties  for  geopressurized  gas; 
and 

(15)  Terminals  which  are  associated 
with  any  of  the  foregoing. 

§  931.20  New  or  expanded  eiiorjty  f:;- 
eility. 

The  term  “new  or  expanded  energy 
facility”  refers  to  an  energy  facility 
whose  siting,  construction,  expansion. 
Initial  operation,  or  replacement,  in 
whole  or  in  part,  takes  place  after 
July  26, 1976. 

§  931.21  Impaet  area. 

The  term  "impact  area”  means  an  area 
composed  of  one  or  more  counties  or  re¬ 
gions  in  which  the  siting,  construction, 
expansion,  or  operation  of  faculties  re¬ 
quired  by  new  or  expanded  coastal 
energy  activity  significantly  affects  the 
coastal  zone  (as  defined  in  §  931.14) . 

§  931 .22  Unit  of  general  purpose  local 
government  and  unit  of  local  gov¬ 
ernment. 

(a)  The  term  "imit  of  general  purpose 
local  government”  means: 

(1)  Any  political  subdivision  of  any 
coastal  State  that  <  in  whole  or  in  part » 
is  located  in  or  has  authority  over  such 
State's  coastal  zone;  or 

<2)  Any  political  subdivision  of  any 
coastal  State  that  Is  located  within  a 
political  subdivision  of  such  coastal  State 
that  ( in  whole  or  in  part)  is  located  in  or 
has  authority  over  such  State’s  coastal 
zone;  or 

(3)  Any  special  entity  created  by  such 
coastal  State  or  politlced  subdivision  that 
(in  whole  or  in  part)  is  located  in  or 
has  authority  over  such  State’s  coa.stal 
zone. 

(b)  The  term  “unit  of  general  purpose 
local  government”  is  limited  to  those 
entities  described  in  paragraph  (a)  of 
this  section  that; 

(1)  Have  authority  to  levy  taxes  or 
establish  and  coUect  user  fees;  and 

(2)  Provide  any  public  facility  or  pub¬ 
lic  service  that  is  financed  in  whole  or  in 
part  by  taxes  or  user  fees. 

(c>  The  term  "unit  of  local  govern¬ 
ment”  means  any  unit  of  general  pur¬ 
pose  local  government,  as  defined  in 
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paragraphs  (a)  and  (b)  of  this  section, 
or  any  agency  recognized  or  designated 
as  an  areawide  or  regional  comprehensive 
planning  and  developmeot  agency  pur¬ 
suant  to  OfBce  of  Management  and  Bud¬ 
get  Circular  A-95.  under  secticm  204 
of  the  Demonstration  Cities  and  Metro¬ 
politan  Development  Act  of  1966,  or  un¬ 
der  Title  IV  of  the  Intergovernmental 
Cooperation  Act  of  1968. 

§  93 1 .23  NOAA  and  OCZM. 

(a)  The  acronym  “NOAA”  means  the 
National  Oceanic  and  Atmospheric  Ad¬ 
ministration,  U.S.  Department  of  Com¬ 
merce. 

(b)  The  acronym  “OCZM”  means  the 
Office  of  Coastal  Zone  Management  of 
the  National  Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce. 

§  931.24  Associate  .\dnimi>ilralor. 

“Associate  Administrator”  refers  to  the 
Associate  Administrator  for  Coastal  Zone 
Management,  National  Oceanic  and  At¬ 
mospheric  Administration,  U.S.  Depart¬ 
ment  of  Commerce. 

Subpart  C — Basic  Eligibility 
§931.23  Eligibility  requiroinenls. 

(a)  No  coastal  State  is  eligible  to  re¬ 
ceive  any  financial  assistance  under  this 
part  unless  such  State: 

(1)  Has  a  management  program  which 
has  been  approved  under  section  306;  or 

f2)  Is  receiving  a  grant  under  sections 

305  (c)  or  (d) ;  or 

(3)  Is  making,  in  the  judgment  of  the 
Associate  Administrator,  satisfactory 
progress  toward  the  development  of  a 
management  program  which  is  consist¬ 
ent  with  the  policies  set  forth  in  section 
303. 

(b)  With  respect  to  coastal  State  eligi¬ 
bility  under  paragraph  (a)  (3)  of  this 
section,  the  Associate  Administrator  shall 
judge  that  a  State  is  making  satisfactory 
progress  toward  the  development  of  a 
management  program  which  is  consist¬ 
ent  w’ith  the  policies  set  forth  in  section 
303  if  one  of  the  following  conditions  is 
met: 

(DA  coastal  State  has  extinguished  its 
eligibility  for  program  development  fund¬ 
ing  under  section  305  without  achiev¬ 
ing  program  implementation  approval 
under  section  306,  but  is  still  pursuing 
development  and  implementation  of  a 
management  program  consistent  with 
the  policies  set  forth  in  section  303;  or 

(2)  A  coastal  State’s  eligibility  for  pro¬ 
gram  funding  under  section  305  or  sec¬ 
tion  306  has  been  suspended,  but  the 
State  is  making  adequate  efforts  to  re¬ 
acquire  eligibility  imder  sections  305  or 

306  and  is  still  pursuing  development  of 
a  management  program  consistent  with 
the  policies  set  forth  in  section  303;  or 

(3)  A  coastal  State  is  otherwise  pursu¬ 
ing  a  compr^ensive  management  pro¬ 
gram  which  is  consistent  with  the  policies 
set  forth  in  section  303  and  for  good 
cause  shown  is  not  developing  or  imple¬ 
menting  such  program  rmder  sections  305 
or  306. 

(c)  For  purposes  of  paragraph  (b)  of 
this  section,  "consistent  with  the  policies 


set  forth  in  section  303”  refers  to  a  man¬ 
agement  program  which  incorporates: 

(1)  Policies  which  provide  for  the  pres¬ 
ervation,  protection,  development,  and, 
where  possible,  the  restoration  or  m- 
hancement  of  the  resources  of  the  State's 
coastal  zone; 

(2)  Provisions  which  ensure  wise  use 
of  the  land  and  water  resources  of  the 
coastal  zone,  giving  full  considerati<m  to 
ecological,  cultural,  historic,  and  esthetic 
values,  as  well  as  to  needs  for  economic 
development.  Such  provisions  shall  in¬ 
clude,  but  are  not  limited  to: 

(1)  Identification  of  a  coastal  zone 
which  is  capable  of  being  delineated  and 
which  is  subject  to  management  imder 
the  program; 

(ii)  Identification  of  permissible  land 
and  water  uses  for  the  area  within  the 
coastal  zone; 

(iii)  Procedures  for  assuring  that  land 
and  water  uses  of  regional  and  national 
benefit  are  not  arbitrarily  restricted  or 
excluded  in  policies  or  management 
mechanisms  developed  pursuant  to  the 
State’s  program; 

(iv)  State  and  local  legal  authorities 
and  organizational  structures  sufficient 
to  effectuate  management  over  identi¬ 
fied  land  and  water  uses  within  the  coast¬ 
al  zone:  and 

(vi  Coastal  zone  water  pollution  and 
air  pollution  control  mechanisms  which 
are  consistent  with  the  requirements  of 
the  Federal  Water  Pollution  Control  Act, 
as  amended,  and  the  Cfiean  Air  Act,  as 
amended ; 

(3)  An  opportunity  for  Federal  agen¬ 
cies  having  interests  affecting  the  State’s 
coastal  zone  to  participate  in  the  devel¬ 
opment  of  the  State’s  management  pro¬ 
gram  and  have  their  views  adequately 
considered;  and 

(4)  An  opportunity  for  local  govern¬ 
ments,  State  and  regional  agencies,  com¬ 
mercial  and  industrial  groups,  and  the 
genei-al  public  to  participate  in  the  de¬ 
velopment  of  the  State’s  management 
program  and  have  their  views  adequately 
considered. 

§  9.31.26  Designation  of  State  ageneies. 

(a)  In  order  to  receive  any  financial 
assistance  under  this  part  the  Governor 
of  a  coastal  State  must  designate  a  State 
agency  or  agencies: 

'  (1)  To  submit  applications  and  requi¬ 
sitions  for  financial  assistance  under 
section  308; 

(2)  To  assure,  to  the  maximum  extent 
practicable,  that  financial  assistance 
provided  under  section  308  is  appor¬ 
tioned,  allocated,  and  granted  to  units 
of  local  government  within  such  State 
on  a  basis  which  is  proportional  to  the 
extent  to  which  such  units  need  such 
assistance;  and 

(3)  To  receive  and  administer  section 
305  grants  pursuant  to  §  920.42  of  this 
chapter,  to  receive  and  administer  sec¬ 
tion  306  grants  pursuant  to  §  923.23  of 
this  chapter,  or  to  administer  a  State 
coastal  management  program  which  is 
being  developed  in  a  manner  consistent 
with  section  303. 

(i)  In  the  event  the  coastal  State  is 
implementing  a  management  program 


approved  under  section  306,  all  applica¬ 
tions  and  requisitions  for  financial  as¬ 
sistance  under  sectlcm  308  shall  be  re¬ 
viewed  for  consistency  with  the  State’s 
management  program  by  the  State 
agency  administering  tiie  State’s  coastal 
management  program  in  accordance 
with  the  requirements  of  section  307(d) . 

(ii)  In  the  event  the  coastal  State  is 
developing  a  manag^ent  program  pur¬ 
suant  to  section  305  or  in  a  manner  con¬ 
sistent  with  the  policies  of  section  303, 
all  applications  and  requisitions  for  fi¬ 
nancial  assistance  under  section  308  shall 
be  reviewed  by  the  State  agency  admin¬ 
istering  the  management  program.  No 
assistance  under  section  308  shall  be 
granted  unless  the  coastal  zone  manage¬ 
ment  agency  certifies  that  the  section 
308  financial  assistance  will  be  utilized 
in  a  manner  compatible  with  the  State’s 
developing  program. 

(b)  While  preferable  in  terms  of  co¬ 
ordination,  it  is  not  required  that  a  sin¬ 
gle  State  agency  perform  all  three  func¬ 
tions  stated  in  subsection  (a)  of  ttiis 
section.  The  State  coastal  zone  manage¬ 
ment  agency  designated  pursuant  to 
paragraph  (a)  (3)  need  not  be  the  agency 
performing  one  or  both  of  the  functions 
required  by  paragraphs  (a)(1)  and  (2) 
of  this  section.  However,  in  the  event 
the  State  agency  (or  agencies)  desig¬ 
nated  under  paragraphs  (a)(1)  and  (2t 
is  not  the  same  as  the  State  coastal  zone 
management  agency  designated  under 
paragraph  (a)  (3) ,  then  the  State  agency 
designated  under  paragraph  (a)  (1)  shall 
be  responsible  for  maintaining  coordi¬ 
nation  among  the  agencies  designated 
under  paragraph  (a).  Such  coordina¬ 
tion  shall  include  implementation  of 
procedures  for  assuring  that  the  neces¬ 
sary  consistency  and  compatibility  re¬ 
views  required  in  this  part  have  been 
made. 

Subpart  D — Planning  for  the 
Consequences  of  Energy  Facilities 

§  931.30  General. 

This  subpart  sets  forth  policies  and 
requirements  for  planning  assistance  to 
coastal  States  under  sections  308(c)  and 
308(b) .  This  subpart  also  states  the  over¬ 
all  objectives,  the  purposes  for  which 
the  assistance  may  be  used,  and  the  basic 
eligibility  requirements.  It  also  describes 
procedures  for  allotting  section  308(c) 
moneys  among  eligible  coastal  States,  for 
applying  for  section  308(c)  assistance, 
and  for  requisitioning  the  proceeds  of 
section  308(b)  grants.  Procedures  for  the 
allotment  of  section  308(b)  assistance 
are  described  in  §  931.76. 

§  9.3 1  ..3 1  OLjei’tivos. 

The  objectives  of  assistance  mider  this 
subpart  are: 

(a)  To  assist  coastal  States  and  units 
of  local  government  in  the  study  of  and 
planning  for  any  economic,  social,  or  en¬ 
vironmental  consequence  w'hich  has  oc¬ 
curred,  is  occurring,  or  is  likely  to  occur 
in  such  State’s  coastal  zone  as  a  result 
of  the  siting,  construction,  expansion,  or 
operation  of  new  or  expanded  energy 
facilities: 
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(b)  To  encourage  rational,  timely,  and 
thorough  planning  for  the  management 
of  energy  facility  siting  and  the  Impacts 
from  energy  resource  development; 

(c)  To  help  coastal  States  and  tinits 
of  local  government  study,  plan  for,  and 
manage  the  provision  of  public  facilities 
and  public  services  required  as  a  direct 
result  of  new  or  expanded  OCS  energy 
activity;  and 

(d)  To  redefine.  Integrate,  and  apply 
to  specific  locations  and  ^ergy  facilities 
the  energy  planning  and  Impact  man¬ 
agement  process  Included  In  State  coast¬ 
al  zone  management  programs  pursuant 
to  section  305(b)  (8)  of  the  Act. 

§  931.32  Definiticms. 

“Eligible  energy  facility’’  means  a  new 
or  expanded  energy  facility,  as  defined 
in  §  931.20,  that  significantly  affects  the 
coastal  zone;  and 

(a)  For  which  a  major  State  or  Fed¬ 
eral  license  or  permit  has  been  applied 
for; 

(b)  Which  is  projected  to  be  required 
as  a  result  of  a  Federal  lease  sale  sched¬ 
uled  by  the  n.S.  Department  of  the  In¬ 
terior  to  occur  no  more  than  two  years 
from  the  date  of  the  allotment  of  plan¬ 
ning  assistance  under  §  931.36;  or 

(c)  Which  the  Associate  Administra¬ 
tor  determines  to  be  eligible. 

(Comment:  Under  paragnq>h  (c),  the  As¬ 
sociate  Administrator  would  Include  an  en¬ 
ergy  facility  that  does  not  meet  the  ^ecifl- 
cations  of  paragraphs  (a)  and  (b)  If  there 
are  other  reasonable  assurances  supplied  by 
the  State  that  such  a  facility  is  likely  to  be 
sited,  expanded,  or  constructed  in  the  near 
future.  Such  assurances  might  Include  a 
local  license  or  permit  or  a  notice  of 
intention.) 

§  931.33  Purposes. 

(a)  Allowable  uses  of  section  308(c) 
grants  under  this  subpart  Include: 

(1)  Study  of  and  planning  for  the 
economic,  social,  or  environmental  con¬ 
sequences  of  the  siting,  construction,  ex¬ 
pansion,  or  operation  of  energy  facilities, 
including: 

(1)  Increased  population; 

(ii)  Changes  in  employment  patterns, 
including  those  in  fishii^  and  tourism; 

(iil)  CHianges  in  demand  for  public 
facilities,  public  services,  and  housing; 

(iv)  Local  price  infiation; 

(V)  Changes  in  patterns  of  tax  and 
user  fee  revenues  or  intergovernmental 
transfers; 

(vl)  Effects  on  fishing  and  tourism 
resources; 

(vli)  Effects  on  beaches,  sand  dunes, 
air  quality,  water  quality,  or  other  envi¬ 
ronmental  or  recreational  resources; 

(vlii)  Shoreline  erosion; 

(ix)  Ecological  effects;  and 

(x)  Effects  on  public  safety. 

(2)  Performing  cost  benefit  analyses 
and  otherwise  comparing  the  conse¬ 
quences  of  alternative  energy  facility 
types  or  sites; 

<3)  Analyzing  private  industry  or  gov¬ 
ernment  energy  facility  siting  policies; 

(4)  Conducting  analyses  required  for 
State  or  local  regulaU^  decisions  re¬ 
lated  to  energy  facilities,  including  11- 
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censes,  leases,  permits,  and  zoning 
ordinances; 

(5)  Conducting  risk  management 
studies,  hazard  analyses,  emergency  con¬ 
tingency  planning  and  coordination 
studies,  and  assessments  of  mitigating 
measures  for  maintaining  or  improving 
public  safety  threatened  by  Uie  siting, 
construction,  expansion,  or  operation  of 
energy  facilities; 

(6)  Devising  strategies  for  the  public 
purchase  of  land  or  the  establishment 
of  other  enforceable  land-use  controls 
for  lands  upon  or  near  which  energy 
development  is  to  take  place; 

(7)  Devising  strategies  for  recovering 
compensation  from  appropriate  parties 
for  any  adverse  impacts  caused  by  the 
energy  activity  involved; 

(8)  Devising  methods  of  protecting 
recreational  or  environmental  resources, 
as  defined  in  §  931.72,  threatened  by  the 
siting,  construction,  operation,  or  ex¬ 
pansion  of  energy  facilities; 

(9)  Collecting  data  and  analyzing  in¬ 
formation  required  in  SS  931.48(a)  (5) 
and  931.78(c)  (4)  for  environmental  im¬ 
pact  assessment; 

(10)  Designing  and  carrying  out  an 
intrastate  allocation  process  as  described 
in  Subpart  J  of  this  part  and  paying  oth¬ 
er  reasonable  costs  of  administering  as¬ 
sistance  under  section  308; 

(11)  Forecasting  employment,  popula¬ 
tion,  public  facility  and  public  service 
needs  and  costs,  and  tax  and  user  fee 
revenues; 

(12)  Planning  for  the  public  faculties 
eligible  for  financing  under  Subpart  E 
of  this  part;  and 

(13)  Study  of  and  planning  for  the 
secondary  consequences.  Including  en¬ 
vironmental  and  economic,  of  alterna¬ 
tive  types  and  sites  of  public  facilities 
eligible  for  financing  under  Subpart  E  of 
this  part. 

(b)  Allowable  uses  of  section  308(b) 
grants  under  this  subpart  include  those 
allowable  uses  given  in  paragraph  (a) 
of  this  section  if  they  are  directly  related 
to  the  provision  of  public  faculties  and 
services  required  as  a  direct  result  of 
new  or  expanded  (X)S, energy  activity. 

§  931.34  Sources. 

’The  primary  source  of  assistance  for 
the  purposes  set  forth  in  S  931.33  is  sec¬ 
tion  308(c)  grants  that  have  been  al¬ 
lotted  to  eligible  coastal  States.  If  such 
moneys,  plus  the  necessary  matching 
share,  are  insufficient  in  any  fiscal  year 
for  the  purposes  set  forth  in  §  931.33(b) , 
secti<m  308(b)  grants  that  have  been  al¬ 
lotted  according  to  S  931.76  become  a 
source  assistance. 

§  931.35  EligibUity. 

(a)  To  be  eligible  for  grants  imder  sec¬ 
tion  308(c),  a  coastal  State  must  meet 
the  basic  el^bUity  requirements  of  Sub¬ 
part  C  of  tins  part. 

(b)  To  be  eligible  for  use  of  section 
308(b)  grants  under  this  subpart,  a 
coastal  State: 

(1)  Must  meet  the  basic  eligibUity  re¬ 
quirements  of  Subpart  C  ot  this  part; 
and 
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(2)  Must  show  that  its  allotment  under 
§  931.36  is  Insufficient  fm:  the  purposes 
of  1 931.33(b). 

§  931.36  Allotment  of  financial  assist¬ 
ance  among  eligible  coastal  States. 

(a)  Moneys  appropriated  to  the  Fund 
in  any  fiscal  year  for  the  purposes  of 
section  308(c)  will  be  aUotted  by  formula 
among  eligible  coastal  States  according 
to  the  procedures  of  this  subpart.  Moneys 
allotted  to  a  coastal  State  will  remain 
available  for  award  to  such  State  until 
the  end  of  the  fiscal  year  following  the 
fiscal  year  in  which  the  allotmmit  took 
place.  Allotted  moneys  not  disbursed  by 
that  time  will  be  returned  to  the  Fund. 
The  Associate  Administrator  may  ex¬ 
tend  the  period  of  availability  of  an  al¬ 
lotment  if  he/she  determines  that  such 
an  extension  is  warranted. 

(b)  ’The  following  general  process  will 
be  used  to  allot  section  308(c)  moneys. 

(1)  The  Associate  Administrator  will 
establish  standardized  planning  need 
factors  for  various  types  of  energy  fa¬ 
cilities  at  various  levels  of  output,  taking 
into  account  relative  regional  variations 
in  temporary  and  permanent  employ¬ 
ment,  environmental  effects,  and  safety- 
considerations. 

(2)  ’The  Associate  Administrator  will 
draw  up  for  each  Coastal  State  an  an¬ 
nual  list  of  eligible  energy  facilities  for 
whlch  section  308(c)  moneys  have  nc 
be«i  previously  {^lotted. 

(3)  Coastal  States  will  be  provide^, 
vrith  these  standardized  planning  ncc.. 
factors  and  with  the  list  of  facilities.  The 
States  will  have  45  days  to  submit  com¬ 
ments  to  the  Associate  Administrator  on 
the  factors  and  the  list  of  facilities.  The 
Associate  Administrator  will  then  make 
revisions  as  appropriate,  taking  into  ac¬ 
count  the  State  ctxnments. 

(Comment:  The  State  comment  period 
is  intended  to  bring  to  OCZM’s  attention 
those  energy  facilities  for  which  the  State 
wishes  to  initiate  idanning  but  which  were 
not  included  In  the  list.  The  State  must 
present  evidence  that  each  facility  it  wishes 
to  add  is  likely  to  be  constructed.  Examples 
of  faculties  that  might  not  be  included 
on  eXTZM’s  list,  but  which  might  be  brought 
to  light  during  the  comment  period,  include 
energy  facilities  whose  construction  is  ex¬ 
pected  to  resume  (under  an  old  permit) 
after  a  period  of  dormancy,  and  facilities 
whose  character  has  changed  in  a  way  rh  rt 
does  not  demand  a  permit  but  nevertheless 
motivates  renewed  planning  efforts. ) 

(4)  The  Associate  Administrator  will 
then  apply  the  standardized  planning 
need  factors  described  in  paragraph  <b) 
(1)  of  this  sectitm  to  the  list  described  in 
paragraph  (b)  (2)  of  this  section  to  ob¬ 
tain  a  total  planning  need  equivalency 
for  each  coastal  State.  Each  eligible 
coastal  State  will  then  be  allotted  a  pro¬ 
portion  of  the  total  section  308(c) 
moneys  appropriated  to  the  Fund  for 
that  fiscal  year  equal  to  the  State’s  plan¬ 
ning  need  equivalency  divided  by  the  sum 
of  the  planning  need  equivalencies  of  all 
the  eUgible  coastal  Stat^. 

(c)  Procedures  for  allotment  of  sec¬ 
tion  308<b)  assistance  are  discussed  in 
§  931.76. 
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§  *>31.37  Applicaiinn  procedure. 

(a)  An  eligible  coastal  State  may  sub¬ 
mit  its  application  to  the  Associate  Ad¬ 
ministrator  for  award  of  the  section  308 
(c>  moneys  allotted  to  it  as  soon  as  it  is 
notified  of  the  amount  of  the  allotment 
and  until  45  days  prior  to  the  end  of  the 
fiscal  year  after  the  fiscal  year  in  which 
the  allotment  took  place,  unless  the  Asso¬ 
ciate  Administrator  judges  that  an  ex¬ 
tension  of  this  deadline  is  warranted.  The 
application  for  section  308(c)  assistance 
is  to  be  made  by  the  State  entity  desig¬ 
nated  under  §  931.26(a)  (1) .  An  eligible 
coastal  State  may  requisition  proceeds  of 
grants  allotted  to  it  under  section  308(b) 
as  soon  as  it  is  notified  of  the  amount  of 
the  allotment.  The  requisition  is  to  be 
made  by  the  State  entity  designated 
under  §  931.26(a)  (1) . 

(b)  Applications  for  amounts  allotted 
for  section  308(c)  planning  assistance  or 
requisitions  for  the  amoimt  of  funds  to 
be  used  for  section  308(b)  planning 
must; 

(1)  Contain  a  certification  that  the 
planning  assistance  will  be  allocated 
within  the  State  in  accord  with  the 
equitable  intrastate  allocation  system  re¬ 
quired  under  Subpart  J  of  this  part; 

(2)  Contain  a  certification  by  the  State 
agency  designated  under  §  920.42  or 
§  923.23  of  this  chapter,  or  under  §  931.26 
(aK3),  that  the  moneys  will  be  used  in 
a  manner. that  is  compatible  with  the 
State’s  developing,  or  consistent  with  the 
State’s  approved,  coastal  zone  manage¬ 
ment  program;  and 

(3)  Contain  a  certification  that  the 
planning  assistance  from  section  308(c) 
will  be  used  only  for  the  purposes  set 
forth  in  §  931.33(a),  and  that  the  plan¬ 
ning  assistance  from  section  308(b)  will 
be  used  only  for  the  purposes  set  forth 
in  §  931.33(b). 

(c)  Requisitions  for  proceeds  of  sec¬ 
tion  308(b)  grants  must  contain; 

(1)  A  certification  that  the  costs  of 
such  study  and  planning  exceed  the 
amount  of  section  308(c)  grants  allotted 
to  the  State  in  that  fiscal  year;  and 

(2)  Such  adequate  assurances  as  are 
required  by  Subpart  I  (rf  this  part. 

(d)  It  is  the  Associate  Administrator’s 
intent  to  process  completed  applications 
and  requisitions  within  45  days  of  re¬ 
ceipt.  Assignment  of  the  proceeds  of 
gi*ants  for  planning  under  sections  308 

(c)  and  (b)  to  specific  activities  and 
projects  is  the  responsibility  of  the  State 
in  accord  with  the  provisions  of  Subpart 
J  of  this  part. 

§  9,31.38  Liniilalions. 

(a)  Section  308(c)  moneys  awarded  to 
a  coastal  State  may  not  exceed  80  per¬ 
cent  of  the  actual  cost  of  the  study  or 
planning.  States  may  use  in-kind  con¬ 
tributions  as  the  non-Federal  matching 
share  in  accord  with  Federal  Manage¬ 
ment  Circular  74-7. 

(b)  Sections  308(c)  and  308(b)  plan¬ 
ning  assistance  may  not  be  used; 

(1)  To  duplicate  the  development  of 
the  general  planning  process  for  energy 
facilities  required  of  management  pro¬ 
grams  under  section  305(b)  (8) ;  or 


(2  •  For  general  energy  studies  or  plans 
divorced  from  actual,  proposed,  or  likely 
energ>'  facilities. 

{Comment:  According  to  the  Act,  States 
may  use  section  305  grants  to  develop  the 
general  planning  process  for  coastal  energy 
facilities  required  under  section  305(b)(8).) 

(c)  A  coastal  State  may  use  ft>r  the 
purposes  set  forth  in  §  931.33(b)  an 
amount  of  the  assistance  provided  to  it 
under  section  308(b)  that  is  up  to  ten 
percent  of  the  total  amount  of  credit 
assistance  allotted  it  under  section  308 

(e)(l>. 

(Comment:  The  purpose  of  the  above  re¬ 
striction  is  to  limit  the  amount  of  section 
308(b)  grants  which  can  be  used  for  the 
planning  of  public  facilities  and  services 
required  as  a  direct  result  of  new  or  ex¬ 
panded  OCS  energy  activity.) 

Subpart  E — Financing  Public  Facilities  and 
Public  ^rvices 

§  9,»  1 . 10  General. 

This  subpart  sets  forth  policies  govern¬ 
ing  assistance  to  coastal  States  and  units 
of  general  purpose  local  government  un¬ 
der  sections  308(d)(1)  and  (2)  and 
308 (b>,  the  objectives  of  providing  this 
assistance,  the  purposes  for  which  it  may 
be  used,  and  the  sources  from  which  it 
will  be  drawm.  This  subpart  also  describes 
the  procedures  for  allotting  credit  as¬ 
sistance  among  coastal  States,  for  apply¬ 
ing  for  credit  assistance  from  the  Fund 
(sections  308(d)(1)  and  (2)),  and  for 
requisitioning  the  proceeds  of  formula 
grants  (section  308(b)). 

§  931.11  Objcflivrs. 

The  objectives  of  assistance  under  this 
subpart  are; 

(a)  To  help  coastal  States  and  units 
of  general  purpose  local  government  fi¬ 
nance  the  public  facilities  and  provide 
the  public  services  needed  because  of 
new  or  expanded  coastal  energy  activity; 

(b)  To  provide  front-end  financing 
that  can  be  expected  to  be  repaid  later 
from  revenues  generated  by  the  new  or 
expanded  coastal  energy  activity,  unless 
such  revenues  do  not  materialize:  and 

(c)  To  assure  that  necessary  develop¬ 
ment  in  coastal  areas  is  consistent  with 
State  coastal  zone  management  objec¬ 
tives,  the  safeguarding  of  valuable  na¬ 
tional  coastal  environmental  and  recrea¬ 
tional  resources,  and  public  safety. 

§  931.42  Deniiitiuns. 

(a)  The  term  “public  facility’’  in¬ 
cludes  the  following  facilities  to  the  ex¬ 
tent  that  they  are  financed  by  any  State 
or  unit  of  general' purpose  local  govern^ 
ment,  that  they  meet  the  requirements  of 
Subpart  I,  of  this  part,  and  that  they  do 
not  primarily  serve  industrial  facilities, 
except  if  the  public  facilities  are  wholly 
owned  by  a  unit  of  general  purpose  local 
government  and  if  industrial  user 
charges  from  the  facilities  are  a  primary 
source  of  revenue  included  in  the  fiscal 
management  schedule  described  in 
§  931.48(b)  (2) ; 

(1)  Education.  Day  care  centers; 
primary,  secondary,  and  general  voca¬ 
tional  schools,  Including  pKjrtable  class¬ 


rooms  and  temporaiT  facilities;  school 
equipment:  libraries,  including  books 
and  equipment: 

(2»  Environmental  protection.  Facili¬ 
ties  and  equipment  used  to  mcmitor  or 
control  air  and  water  quality  or  noise 
standards,  or  to  ensure  the  continued 
viability  of  fish  and  wildlife  resoiurces : 

(3)  Government  administration.  Fa¬ 
cilities  and  equipment  essential  for  gen¬ 
eral  government  administration; 

(4)  Health  care.  Emergency  medical 
facilities  and  equipment,  including  am¬ 
bulances;  clinic  and  hospital  buildings 
and  equipment;  alcohol  and  drug  abuse 
centers:  emergency  shelter  and  sanitary 
facilities: 

<5»  Public  safety.  Detention  centers, 
police  equipment  and  stations,  fire  sta¬ 
tions  and  firefighting  equipment,  fire 
training  centers,  animal  control  facili¬ 
ties.  and  communication  facilities  and 
equipment; 

(6)  Recreation.  Facilities  and  equip¬ 
ment  for  amateur  sports  and  perform¬ 
ing  arts,  community  recreational  centers, 
local  parks  and  playgroimds; 

(7)  Trensportafion.  Streets  and  street 
lighting,  roads,  bridges,  road  mainten¬ 
ance  equipment,  parking  associated  with 
public  facilities,  docks,  air  and  water 
navigation  aids,  canals  and  navigation 
facilities,  air  terminals  in  remote  areas, 
mass  transit  including  bus  and  ferry 
systems ; 

(8»  Public  utilities.  Electric  generat¬ 
ing  plants  and  distribution  systems;  na¬ 
tural  gas  distribution  systems;  solid 
w’aste  collection  systems;  waste  collec¬ 
tion  and  treatment  systems,  including 
drainage:  water  supply  systems;  and 
telephone  systems. 

(b)  The  term  “public  service’’  means 
any  service  authorized  by  law  to  be  pro¬ 
vided  by  a  State  or  unit  of  general  pur¬ 
pose  local  government  to  the  extent  that; 

(It  It  is  financed  by  the  State  or  unit 
of  general  purpose  local  government: 

(2)  It  meets  the  requirements  of 
Subpart  I  of  this  part;  and 

(3)  It  does  not  primarily  serve  indus¬ 
trial  facilities. 

(c)  A  public  facility  is  considered 
“new  or  improved’’  if,  after  July  26, 1976, 
it  is  constmeted  in  order  to  serve  new 
population  or  it  is  expanded  or  renovated 
to  serv'e  new  employment  and  'or  new 
population. 

(d)  A  public  service  is  considered 
“new  or  improved”  if  the  proposed  type 
or  increased  level  of  service  was  not  of¬ 
fered  in  the  fiscal  year  prior  to  the  ap¬ 
plication  or  requisition  for  assistance 
for  such  service,  and  if  this  type  or  in¬ 
creased  level  of  service  serves  new  em¬ 
ployment  and/or  new  population. 

(e)  A  public  facility  or  public  service 
is  “required  as  a  result”  of  new  or  ex¬ 
panded  coastal  energy  activity  if  the  ex¬ 
pected  increase  in  utilization  because  of 
the  new  employment  and  related  new 
population  resulting  from  that  activity 
is  at  least  as  great  as  the  amount  of  un¬ 
utilized  capacity  in  the  absence  of  such 
coastal  energy  activity. 

(f)  A  public  facility  or  public  service 
is  “required  as  a  direct  result”  of  new  or 
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expanded  OCS  energy  activity  d  the  ex¬ 
pected  increase  in  utilisation  because  of 
individuals  (and  their  families)  newly 
employed  in  new  or  expanded  OCS 
energy  activi^  is  at  least  as  great  as  the 
amoxmt  of  unutilized  capacity  in  the 
absence  of  such  <X!S  energy  activity. 

{Comment;  The  definitions  In  paragraphs 
(e)  and  (f)  above  are  Intended  to  assure  that 
financing  for  public  faculties  and  services  Is 
avaUable  on  a  lead-time  basis.  In  other  words, 
if  shortages  of  public  facilities  and  services 
are  projected  to  occur  because  of  new  or  ex¬ 
panded  coastal  energy  activity,  or  are  pro¬ 
jected  to  occur  because  of  new  or  expa^ed 
coastal  energy  activity  earlier  than  would  be 
necessary  to  accommodate  normal  growth, 
then  assistance  from  the  Fund  or  formula 
grants  can  be  applied  for  or  requisitioned.) 

(g)  Adequate  credit  assistance  is  “un¬ 
available”  to  a  coastal  State  in  a  fiscal 
year  only  if : 

(1)  There  is  no  institutional  process 
which  has  ever  been  used  or  reasonably 
could  have  been  used  as  of  July  26,  1976, 
or  which  is  now  permitted,  or  which'  was 
permitted  under  constitutional  or  statu¬ 
tory  authority  as  of  July  26,  1976, 
through  which  credit  assistance  from  the 
Fund  could  be  obtained  by  the  State  or 
a  unit  of  general  purpose  local  govern¬ 
ment  therein  to  finance  projects  or  pro¬ 
grams  necessary  to  provide  a  new  or  Im¬ 
proved  pubUc  facility  or  public  service 
which  is  required  as  a  direct  result  of  new 
or  expanded  OCS  energy  activity;  or 

(2)  The  State’s  total  need  factor  (as 
defined  in  §  931.46)  is  greater  than  the 
credit  assistance  frcHn  the  Fund  allotted 
to  the  coastal  State  for  that  year  (as 
computed  according  to  $  931.46)  plus 
that  portion  of  any  unallotted  credit 
assistance  that  is  available  in  the  Fund 
and  that  can  be  allotted  to  the  State. 

(h)  ‘Tiscal  surplus’’  means  that 
amount  of  moneys  available  to  service 
debt  incurred  under  the  provisions  of  this 
part,  and  is  equal  to  the  amount  by  which 
revenues  exceed  expenditures,  calculated 
using  the  same  rates  and  methods  for 
generating  revenue  and  determining 
expenditmes  as  were  described  in  the 
borrower’s  original  fiscal  management 
schedule  submitted  pursuant  to  §  931.48 

(b) (2) . 

§  931.43  Purposes. 

(a)  Chredit  assistance  available  from 
the  Fund  (sections  308(d)  (1)  and  (2)) 
is  intended  to  help  meet  State  and  local 
needs  to  finance  most  of  the  new  or  im¬ 
proved  public  facilities  and  public  serv¬ 
ices  that  are  required  as  a  result  of  new 
or  expanded  coastal  energy  activity. 

(b)  Grant  assistance  from  the  formula 
grants  (section  308(b))  is  intended  to 
help  meet  State  and  local  needs  for  new 
or  improved  public  facilities  and  public 
services  that  are  reqtiired  as  a  direct  re¬ 
sult  of  new  or  expanded  (X^S  energy 
activity. 

§  931. '14  .Sourros. 

The  primary  source  of  as.sistance  for 
purposes  set  forth  in  9  931.43(a)  is  the 
allotments  of  credit  assistance  from  the 
Fund  (sections  308(d)  (1)  and  (2)).  If 
adequate  credit  assistance  is  unavailable 


(as  defined  in  9  931.42(g))  from  the 
Fund,  the  formula  grants  (section  308 
(b))  become  a  source  of  assistance  for 
the  purposes  set  forth  in  §  931.43(b) . 

§931.45  Eligibility. 

(a)  To  be  eligible  for  assistance  from 
the  Fund  under  sections  308(d)  (1)  or 
(2)  or  from  formula  grants  under  section 
308(b)  (4)  (B) .  a  coastal  State  must  meet 
the  basic  eligibility  requirements  of  Sub¬ 
part  C  of  this  part. 

(b)  To  be  eligible  for  use  of  section  308 
(b)  grants  \mder  this  subpart,  adequate 
credit  assistance  from  the  Fund  must  be 
imavailable,  as  defined  in  §  931.42(g) . 

§  9,31.46  Allotment  of  i<oetion8  308(tl) 
(1)  and  (2)  rredil  ansixtiinee  among 
tMtastal  States. 

(a)  Credit  assistance  available  in  any 
fiscal  year  through  the  Fund,  to  the  ex¬ 
tent  provided  for  in  appropriations  Acts, 
will  be  allotted  in  each  fiscal  year  among 
coastal  States  according  to  the  proce¬ 
dures  of  this  section. 

(b)  Hie  Associate  Administrator  will 
compile  annually  a  list  of  new  or  ex¬ 
panded  coastal  energy  activities: 

(1)  For  which  major  Federal  or  State 
permits  or  licenses  have  been  obtained; 

(2)  For  which  exploration  plans  are 
expected  to  be  submitted  to  the  U.S.  De¬ 
partment  of  the  Interior  because  an  (X7S 
lease  sale  has  taken  place; 

(3)  For  vdiich  development  plans  have 
been  approved  by  the  Departoent  of  the 
Ulterior;  or 

(4)  'Which,  in  the  determination  of  the 
Associate  Administrator,  are  likely  to 
necessitate  the  construction  of  new  or 
Improved  public  facilities  or  the  provi¬ 
sion  of  new  or  improved  public  services. 
It  is  on  this  list  that  the  Associate  Ad¬ 
ministrator  will  base  his/her  estimate  of 
both  the  number  of  additional  individuals 
who  are  expected  to  become  employed  in 
the  activities  and  the  related  new  popula¬ 
tion  who  are  expected  to  reside  in  the 
respective  coastal  States. 

(c)  The  Associate  Aciministrator  will 
detennine  annually  standardized  unit 
costs  for  public  facilities  and  public  serv¬ 
ices  for  new  temporary  and  permanent 
population  in  the  relevant  coastal  impact 
areas.  These  costs  wUl  take  into  accoimt 
regional  cost  differences,  an  area’s  exist¬ 
ing  population,  its  population  growth 
rate,  and  changes  in  regional  prices. 

(d)  ’The  Associate  Administrator  will 
furnish  to  the  States  the  data  developed 
pursuant  to  paragrsqihs  <b)  and  (c)  of 
this  section.  Coastal  States  will  have  45 
days  to  comment.  The  Associate  Admin¬ 
istrator  will  consider  the  State  comments 
and  will  revise  the  data  as  necessary. 
He/she  will  then  calculate  State  need 
factors  using  the  procedures  of  paragraph 

(e)  of  this  section. 

(e)  (1)  The  Associate  Administrator 
will  compute  a  need  factor  for  each  im¬ 
pact  area  from  the  data  developed  pur- 
.suant  to  paragraphs  (b)  and  (c)  of  this 
section.  A  State  need  factor  will  then  be 
computed  for  each  coastal  State  by  sum¬ 
ming  the  need  factors  Sor  the  Impact 
areas  of  that  State.  A  national  need  fac¬ 
tor  win  be  computed  by  summing  all  of 


the  State  factors.  Finally,  a  relative  need 
factor  will  be  calculated  for  each  coastal 
State  by  dividing  the  State’s  need  factor 
by  the  national  need  factor. 

(2)  In  the  process  of  determining  the 
need  factors  of  this  paragitqih,  the  As¬ 
sociate  Administrator  will  also  compute 
for  each  coastal  State  a  direct  OCS  need 
factor.  The  direct  (X:S  need  factor  will 
be  computed  using  OCS  employees  and 
their  families  but  not  secondary  popula¬ 
tion.  This  factor  will  be  used  in  deter¬ 
mining  the  extent  to  which  a  State  can 
requisition  the  proceeds  of  its  formula 
grants  for  the  provision  of  new  or  im¬ 
proved  public  facilities  and  public  serv¬ 
ices  required  as  a  direct  result  of  new  or 
expanded  OCS  energy  activities. 

(f)  The  Associate  Administrator  will 
compute  each  coastal  State’s  allotment 
of  credit  assistance  in  proportion  to  that 
State’s  relative  need  factor  and  notify 
the  coastal  States  of  their  respective  al¬ 
lotments.  To  the  maximum  extent  prac¬ 
ticable,  allotments  will  reflect  propor¬ 
tionately  each  State’s  direct  ex's  and 
other  needs. 

(1)  The  total  amount  of  available 
funds  allotted  among  the  coastal  States 
in  any  fiscal  year  will  be  the  lesser  of  the 
following  amoimts: 

(1)  The  national  need  factor  as  com¬ 
puted  according  to  paragraph  (e)  of  tlii-v 
section;  or 

(ii)  'The  total  amount  of  new  credit 
a.ssistance  appropriated  for  that  year 
plus  any  amount  available  in  the  Fund 
Uiat  can  be  allotted  to  the  States. 

(2)  If  the  amount  in  paragraph  (f )  •  1 ) 

( i)  of  this  section  is  less  than  the  amount 
in  paragraph  (f)(1)  (M)  of  this  section, 
the  extra  credit  assistance  will  be  re¬ 
tained  in  the  Fund  for  use  in  .subsequent 
years. 

(g)  After  being  notified  of  its  allot¬ 
ment,  a  coastal  State  may  submit  to  the 
Associate  Administrator  applications  <  as 
described  in  9  931.48)  for  loans  and  guar¬ 
antees  from  this  allotment  during  tiie  re¬ 
mainder  of  the  fiscal  year  and  the  suc¬ 
ceeding  two  fiscal  years.  Allotted  credit 
assistance  not  awarded  to  a  coastal  State 
or  its  units  of  general  purpose  local  gov¬ 
ernment  by  the  end  of  the  second  fiscal 
year  after  the  fiscal  year  in  which  the 
allotment  was  established  may  be  subject 
to  reallotment  among  all  the  coastal 
States.  Hie  Associate  Administrator  will 
extend  the  period  of  availability  of  an  al¬ 
lotment  if  he/she  determines  that  such 
an  extension  is  warranted. 

§931.47  Allotment  of  seriKHi  308(h) 
formula  grants. 

'  The  annual  allotment  of  formula 
grants  among  coastal  States  is  described 
in  §  931.76. 

§  931.48  ApplicalMtii  and  roqiii-iiion 
procedures. 

(a)  A  coastal  State  or  unit  of  general 
purpose  local  government  applying  for 
credit  assistance  from  the  Fund  or  a 
coastal  State  requisitioning  the  proceed.^ 
of  formula  grants  must  submit  the  fol¬ 
lowing  information: 

(1)  A  certification  by  the  State  entity 
designated  under  9  931.26(a)  (2)  that  the 
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request  results  from  an  equitable  intra¬ 
state  allocation  of  Oie  State's  overall 
available  assistance  as  described  in  Sub¬ 
part  J  of  this  part; 

(2)  A  certification  by  the  State  agency 
designated  under  §  923.23  or  §  920.42  of 
this  chapter  or  under  §  931.26(a)  (3)  that 
tlie  moneys  will  be  used  in  a  manner  that 
is  compatible  with  the  State’s  developing, 
or  consistent  with  the  State’s  approved, 
coastal  zone  management  program: 

(3)  A  certification  by  the  State  agency 
designated  in  accord  with  §  931.26(a)  (1> 
that  the  State  or  unit  of  general  purpose 
local  govenunent  has  considered  other 
sources  of  Federal  assistance  for  the 
project  and  will  use  them  where  feasible; 

(4)  A  certification  by  the  State  agency 
designated  in  accord  with  §  931.26(a)  (1» 
that  the  public  facilities  or  public  serv  ¬ 
ices  for  which  assistance  Ls  being  sought 
are  required  either  as  a  result  of  new 
or  expanded  coastal  energy  activity  or 
as  a  direct  result  of  new  or  expanded 
OCS  energy*  activity: 

(5)  Factual  Information  necessary  to 
evaluate  the  project’s  environmental  im¬ 
pacts.  in  detail  sufBcient  to  enable  the 
Associate  Administrator  to  determine 
whether  an  environmental  impact  state¬ 
ment  (EIS)  will  be  required  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  ; 

(6)  For  any  assistance  requested  for 
a  new  or  improved  public  service,  a  cer¬ 
tification  that  the  amount  requested  does 
not  exceed  either: 

(i)  The  amount  by  which  revenues  to 
pay  for  services  will  lag  behind  expendi¬ 
tures  as  forecast  in  the  fiscal  manage¬ 
ment  schedule  described  In  paragraph 

(b)  (2>  of  this  section,  because  revenues 
do  not  keep  pace  with  expenditures  be¬ 
cause  of  structural  lags  in  collections  or 
because  the  costs  of  providing  the  serv¬ 
ices  during  the  initial  period  of  the  en¬ 
ergy’  activity  exceeds  revenues:  or 

(ii)  The  amount  by  which  that  portion 
of  revenues  which  are  forecast  to  accrue 
from  tlie  energy  facilities  will  be  less 
than  the  portion  of  total  revenues  which 
normally  accrue  to  the  borrower  from 
industrial  sources,  because  the  energy 
facilities  will  be  located  outside  of  the 
jurisdiction  which  will  have  to  provide 
the  services:  and 

(7)  A  showing  that  such  applications 
or  requisitions  for  assistance  have  com¬ 
plied  with  the  requirements  of  the  Proj¬ 
ect  Notification  and  Review  System  es¬ 
tablished  by  Office  of  Management  and 
Budget  Circular  No.  A-95  (Part  D . 

(b)  A  coastal  State  or  unit  of  general 
purpose  local  govenunent  applying  for 
credit  assistance  from  the  Fund  must 
submit  the  following  information : 

(1)  A  description  of  the  new  or  ex¬ 
panded  coastal  energy  activity  causing 
Impacts  because  of  which  the  credit  as¬ 
sistance  is  sought; 

(2)  A  fiscal  management  schedule 
comprising  the  following  information; 

(i)  A  statement  of  fiscal  conditions. 
Including  the  best  available  data  on 
revenues  and  expenditures  over  the  past 
five  years; 

(ii)  An  estimate  of  current  levels  of 
utilization  of  public  facilities  or  public 


services  which  are  similar  (o  tho.‘=e  for 
which  assLstance  is  sought : 

(iii)  A  set  of  population,  employment, 
revenue,  and  expenditure  forecasts  cal¬ 
culated  as  if  no  new'  or  expanded  coastal 
activity  were  to  occur,  including  a  de¬ 
scription  of  any  measures  necessary  to 
ensure  that  revenues  will  equal  or  exceed 
expenditures  in  this  base  case: 

Uv)  A  set  of  population,  employment, 
expenditure,  and  revenue  forecasts  for 
the  case  in  which  the  new  or  expanded 
energy  activity  occurs,  using  the  same 
methods  and  rates  as  in  paragraph  (b) 
(2)  (iii*  of  this  section; 

(v)  The  net  changes  in  population, 
employment,  expenditures,  and  revenues, 
calculated  as  the  difference  between  the 
foreca.sts  of  paragraph  (b)(2»(iv)  and 
the  ba.se  case  of  paragraph  (b)(2>(iii) 
of  this  section;  and 

ivi)  A  description  of  ttie  particular 
new  or  improved  public  facilities  or  pub¬ 
lic  services,  required  as  a  result  of  new¬ 
er  expanded  coastal  energy  activity,  for 
which  the  assistance  is  sought,  includ¬ 
ing  costs  on  an  annualized  basis. 

(Comment :  The  fiscal  management  .sched¬ 
ule  is  intended  to  include  the  same  type  of 
data  normally  required  by  States  or  commu¬ 
nities  for  capital  improvement  budgeting 
Appropriate  technical  assistance  will  be  pro¬ 
vided  by  OeZM  upon  request.) 

f3)  When  the  likelihood  of  eventual 
repayment  assistance  seems  high,  or 
when  the  forecasts  of  paragraph  (b> 
t2)  (v>  of  this  section  vary  substantially 
from  the  impacts  experienced  under  sim¬ 
ilar  circumstances  in  the  past,  it  will 
be  oeZM’s  practice  to  require  that  the 
forecasts  of  paragraphs  (b)(2)  (iii)  and 

(iv)  be  based  on  tax  rates  no  lower  than 
the  average  tax  rates  in  force  in  the  bor¬ 
rowing  jurisdiction  during  the  five  fiscal 
years  prior  to  the  borrower’s  application 
for  credit  assistance.  However,  the  Asso¬ 
ciate  Administrator  will  not  require  that 
a  State  or  unit  of  general  purpose  local 
government  raise  its  rates  or  alter  its 
methods  from  those  described  in  para¬ 
graph  (b)  (2)  (iii)  in  order  to  qualify  for 
a  loan. 

(c)(1)  A  coastal  State  may  requLsition 
in  any  fiscal  year  the  proceeds  of  its  al¬ 
lotted  formula  grants  for  the  purposes 
of  §  931.43(b)  after  it  has  been  notified 
of  its  credit  assistance  allotment  for  that 
year,  if  adequate  credit  assistance  from 
the  Fund  is  unavailable  (as  defined  in 
§  931.42(g) )  for  such  purposes.  This  req¬ 
uisition  may  be  submitted  along  witii 
or  after  the  pertinent  applications  for 
credit  assistance  from  the  Fund.  A 
coastal  State  requisitioning  the  proce^ 
of  formula  grants  must  provide  the  As¬ 
sociate  Administrator  with  such  ade¬ 
quate  assmrances  as  are  required  by 
§  931.97(a). 

(2)  Before  disbursing  proceeds  of 
formula  grants,  the  Associate  Adminis¬ 
trator  w'ill: 

(i)  Verify  the  certifications  submitted 
pursuant  to  paragraph  (a)  of  this  sec¬ 
tion: 

(ii)  Determine  whether  credit  assist¬ 
ance  under  the  Fund  Is  unavailable  (as 
defined  in  §  931.42(g) ) ; 


<iiii  Determine  that  the  State  ha.-, 
piovided  such  adequate  assurances  as  are 
required  by  §  931.97(a) ;  and 

(iv)  Determine  whether  an  environ¬ 
mental  impact  statement  will  be  required 
under  the  National  Environmental  Pol¬ 
icy  Act  of  1969  (42  U.S.C  5"  4321  et.seq  » 

§‘>31.40  I  M  I 

§')3I.50  .'>i>erial  f<*r 

{iftii  308(f4)  (  I  )  loaii>. 

•  a)  Interest  rate.  The  interest  rate 
shall  be  the  current  average  market 
yield  for  outstanding  marketable  obliga¬ 
tions  of  the  United  States  wuth  remaining 
periods  to  maturity  comparable  to  the 
maturity  of  such  loans.  The  Adminis¬ 
trator  of  NOiAA  may  under  special  cir¬ 
cumstances  approve  low’er  interest  rates 

«b)  Eligibility.  The  Associate  Admin¬ 
istrator  will  make  loans  to  otherwise 
eligible  borrowers  even  though  the  fiscal 
surplus  as  calculated  in  the  original  fiscal 
management  schedule  appears  to  be  in¬ 
sufficient  fully  to  amortize  a  loan  for 
public  facilities  required  as  a  result  of 
new  or  expanded  coastal  energy  activity 

(O  Payback  schedule.  (1)  Each  loan 
contract  under  tlie  provisions  of  this 
subpart  will  incorporate  by  reference 
tlie  original  fiscal  management  schedule 
submitted  pursuant  to  §  931.48(b)  (2) 
and  w  ill  set  forth  in  detail  the  conditions 
under  which  repayment  assistance  will 
be  granted.  The  conditions  set  forth  in 
the  loan  contract  will  be  binding  upon 
the  Associated  Administrator  and  the 
boirow'er  regarding  repayment  assist¬ 
ance  described  in  Subpart  F  of  this  part 

(2)  Each  loan  agreement  will  contain 
a  repayment  schedule  establishing  the 
borrower’s  annual  loan  service  payments 
The  repayment  schedule  will  be  calcu¬ 
lated  in  the  following  manner: 

(i)  If  an  adequate  fiscal  surplus  is 
forecast  in  the  fiscal  management  sched¬ 
ule,  it  will  be  the  practice  of  the  Asso¬ 
ciate  Administrator  to  set  the  annual 
loan  servicing  payments  at  no  more  than 
80  percent  of  such  annual  fiscal  surplus; 
or 

(ii)  If  the  fiscal  surplus  forecast  in  the 
fiscal  management  schedule  is  inade¬ 
quate  to  amortize  the  loan,  the  Associate 
Administrator,  in  consultation  with  the 
borrower,  will  determine  an  appropriate 
repayment  schedule,  which  may  include 
deferrals  of  payment  or  repayment  as¬ 
sistance  as  described  in  Subpart  F  of  this 
part. 

(3)  Borrowers  may  repay  loans  faster 
than  called  for  in  the  repayment  sched¬ 
ule  without  prepayment  penalty. 

(Comment:  The  purpose  of  the  80  percent 
benchmark  is  to  provide  a  margin  for  error  in 
the  forecasts  of  the  fiscal  management 
schedule  and  to  assure  the  borrower  that  di.'- 
cretionary  modifications  of  terms  and  condi¬ 
tions,  supplemental  loans,  or  refinancing  by 
the  Associate  Administrator  will  be  kept  to  a 
minimum.) 

(d)  Maturity  of  loans.  Loans  must  be 
repaid  within  the  minimum  time  the  As¬ 
sociate  Administrator  finds  to  be  con¬ 
sistent  with  the  projections  of  the  bor¬ 
rower.  In  no  event  will  a  loan,  including 
extensions  and  renewals  thereof,  be 
made  with  a  maturity  exceeding  30  years 
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from  the  date  of  the  award  of  the  loan 
or  exceeding  two  thirds  of  the  useftil  life 
of  the  facility  being  financed. 

(e)  Security.  The  Associate  Adminis¬ 
trator  retains  the  option  of  requiring 
security  from  the  borrower,  including  the 
pledge  of  future  revenues  or  user  charges 
from  the  public  facility,  before  awarding 
a  loan  fran  the  Fund.  However,  no  loan 
will  require  as  a  condition  that  a  State  or 
unit  of  general  purpose  local  government 
pledge  its  full  faith  and  credit  to  repay¬ 
ment. 

(f)  Disbursement  of  loan  funds.  The 
Associate  Administrator  will  disburse 
'  loan  funds  on  a  phased  basis,  with  each 
phase  tied  to  the  completion  of  a  spe¬ 
cific  part  of  the  project  or  projects  for 
which  the  loan  moneys  are  to  be  used. 
Disbursement  schedules  will  be  deter¬ 
mined  by  the  Associate  Administrator  on 
a  case-by-case  basis. 

§  931.51  Sporial  rc^uirenM'Hls  f«»r  so*’- 
lion  308(d)(2)  Federal  giiaruiitees. 

(a)  Eligibility.  The  Associate  Adminis¬ 
trator  will  consider  eligible  for  guarantee 
under  the  Fund  any  legal  debt  of  any  eli¬ 
gible  borrower,  if  the  Secretary  of  the 
Treasury  approves  such  debt  and  it 
meets  other  requirements  set  forth  in 
section  308(f). 

(b)  Taxable  Obligations.  The  interest 
paid  on  any  obligation  which  is  guaran¬ 
teed  under  section  308(d)(2)  and  which 
is  received  by  the  purchaser  of  such  ob¬ 
ligation  (or  the  purchaser's  successor  in 
interest)  shall  be  included  in  gross  in¬ 
come  for  the  purposes  of  chapter  1  of  the 
Internal  Revenue  Code  of  1954. 

(c)  Interest  subsidy.  The  Associate 
Administrator  may  pay  out  of  the  Fund 
to  the  coastal  State  or  the  unit  of  general 
pwrpose  local  government  Issuing  an  ob¬ 
ligation  guaranteed  under  section  308(d) 
(2)  not  more  than  the  portion  of  the 
interest  on  such  obligation  as  exceeds  the 
amount  of  interest  that  would  be  due  at  a 
comparable  rate  for  loans  made  imder 
section  308(d)  (1)  at  the  time  the  obliga¬ 
tion  is  guaranteed  by  the  A.ssociate  Ad¬ 
ministrator. 

(d)  Fees  for  guarantees.  The  Ass(x;iate 
Administrator  will  levy  a  fee  for  provid¬ 
ing  a  Federal  guarantee.  This  fee  will  be 
set  cm  the  basis  of  the  administrative 
costs  Incurred  in  providing  and  monitor¬ 
ing  such  guarantee.  The  fee  may  be 
waived  in  the  event  repayment  assistance 
(as  described  in  Stibpart  F  of  this  part) 
is  required. 

(e)  Default  procedures  and  guarantee 
incontestability.  If  a  borrower  defaults 
on  a  bond  or  other  evidence  of  indebted¬ 
ness  guaranteed  under  the  Fund,  the 
holder  of  the  bond  or  other  indebtedness 
may  demand  payment  from  the  Asso¬ 
ciate  Administrator  of  the  principal  and 
accrued  interest  of  the  obligation  in 
accord  with  section  308(f)(5)(B).  The 

t  validity  of  such  a  guarantee  shall  be  con- 
I  sldered  incontestable,  except  when  the 
holder  of  the  obligation  is  guilty  of  fraud 
or  misrepresentation  or  was  aware  of 
fraud  or  misrepresentation  at  the  time 
he  purchased  Uie  obligation. 

\  it)  Guarantee  contract.  Each  guaran- 

I  tee  contracted  under  the  provisions  of 


this  subpart  will  Incorporate  by  refer¬ 
ence  the  original  fiscal  management 
schedule  submitted  pursuant  to  S  931.48 

(b)(2),  and  will  set  forth  in  detail  the 
conditions  imder  which  repayment  as¬ 
sistance  will  be  granted.  The  conditions 
set  forth  in  the  contract  will  be  binding 
on  the  Associate  Administrator  and  the 
borrower  regarding  repayment  assistance 
described  in  Subpart  F  of  this  part. 

§9.3 1. .52  I.iiiiituiioiis. 

For  public  facilities  and  services,  as 
defined  in  S  931.42,  to  be  financed  with 
the  proceeds  of  formula  gi'ants  under 
section  308(b)  (4)  (B),  the  Associate  Ad¬ 
ministrator  will  not  disapprove  any 
project  or  program  for  highways  and 
seconda^  roads,  docks,  navigation  aids, 
fire  and  police  protection,  water  supply, 
waste  collection  and  treatment  (includ¬ 
ing  drainage),  schools  and  education, 
and  hospitals  and  healtli  care,  if  these 
projects  or  programs  meet  the  require¬ 
ments  of  this  subpart  and  of  section  308. 
Neither  will  the  Associate  Administrator 
disapprove  a  project  or  program  to  pro¬ 
vide  public  facilities  and  public  services 
which  he/she  determines  is  for  environ¬ 
mental  protection,  as  defined  in  §  931.- 
42(a)(2),  if  these  projects  or  programs 
meet  the  requirements  of  this  Subpart 
and  of  section  308. 

Subpart  F — Repayment  Assistance 
§  93I.(»0  General. 

This  subpart  sets  forth  policies  and 
procedures  for  awarding  various  forms  of 
repasrment  assistance  under  sections  308 
(d)(3)  and  308(b)  (4)  (A). 

§  931.61  Objocti\cs. 

The  objectives  of  the  repayment  as¬ 
sistance  are  to  ensure  that: 

(a)  CTredit  obligations  will  be  modified 
and  tailored  according  to  ability  to  re¬ 
pay  so  that  defaults  can  be  avoided;  and 

(b)  Net  fiscal  losses  to  the  State  or 
imlt  of  general  purpose  local  government 
resulting  from  coastal  energy  activity 
will  be  minimized. 

§931.62  DoAnitioiis. 

The  term  “borrower”  refers  to  a  State 
or  a  unit  of  general  piupose  local  govern¬ 
ment  that  has  been  awarded  credit  as¬ 
sistance  under  sections  308(d)(1)  or 
(d)(2). 

§931.63  PurpoHo. 

(a)  The  purpose  of  repayment  assist¬ 
ance  undpr  sections  308(d)  (3)  (A-C)  of 
the  Act  is  to  assist  a  borrower  who  is 
temporarily  unable  to  meet  scheduled  re¬ 
payments  of  loans  or  guaranteed  bonds. 

(b)  The  purpose  of  a  repayment  grant 
from  the  proceeds  of  a  State’s  allotted 
formula  grant  (section  308(b))  is  to  as¬ 
sist  a  borrower  in  meeting  scheduled 
repayments  of  a  guaranteed  bond  when 
the  remedies  of  sections  308(d)  (3) 
(A-C)  are  Inadequate. 

(c)  The  purpose  of  a  repayment  grant 
from  a  State'’s  allotted  cr^lt  assistance 
from  the  Fund  (section  308(d)  (3)  (D) ) 
is  to  assist  a  borrower  in  meeting  sched¬ 
uled  repayments  of  a  loan  or  guaranteed 
bond  when  the  remedies  of  sections  308 


(d)  (3)  (A-C)  are  inadequate  and  formula 
grants  are  not  available  for  that  purpose. 
If  the  State's  allotment  is  insufScient,  a 
grant  will  be  made  from  the  Fund. 

§  931.64  Sources  of  repayment  a«sisl- 
an«‘e. 

(a)  Primary  sources.  The  primary 
sources  of  repaimient  assistance  are 
modification  of  credit  assistance  terms 
and  conditions  under  section  308(d)  (3) 
(A),  refinancing  of  a  loan  under  section 
308(d)  (3)  (B) ,  or  making  a  supplemental 
loan  under  section  308(d)  (3)  (C)  for 
meeting  a  loan  or  guarantee  obligation 

(b)  Secondary  sources.  If  the  borrower 
is  unable  to  meet  scheduled  repayments 
by  means  of  one  or  more  of  the  primary 
sources  of  repayment  assistance,  and  ii 
the  inability  to  repay  results  from  a 
change  in  scope  of  the  coastal  energy 
activity  or  the  related  new  population, 
the  secondary  sources  of  repayment  as¬ 
sistance  may  be  used  to  meet  obligations 
These  secondary  sources  are  the  pro¬ 
ceeds  of  the  State's  allotment  of  formula 
grants  (section  308(b))  and  grants  from 
the  State’s  allotment  of  moneys  from 
the  Fund  (section  308(e)(1)),  or  from 
the  Fund  if  the  State’s  allotment  is 
insuflBcient. 

§  9.3 1 .6.5  General  eliKibilily. 

(a)  A  coastal  State  or  unit  of  general 
purpose  local  goverrunent  is  eligible  for 
repayment  assistance  only  if : 

(1)  It  has  been  awarded  a  loan  under 
section  308(d)(1)  or  a  guarantee  under 
section  308(d)  (2) ;  and 

(2)  It  has  submitted  a  report,  as  re¬ 
quired  under  §  931.66,  updating  the  in¬ 
formation  required  as  part  of  the  fiscal 
management  schedule. 

(b)  A  borrower  does  not  have  to  be  in 
default  before  qualifying  for  repayment 
assistance.  The  default  of  a  borrower  will 
nevertheless  automatically  occasion  re¬ 
view  for  repayment  assistance  by  the 
Ass(x:late  Administrator. 

§931.66  .Application  update. 

After  submitting  its  original  credit  as¬ 
sistance  application,  and  until  the  full 
repayment  of  its  loan  or  guaranteed  ob¬ 
ligation,  the  borrower  shall  submit  peri¬ 
odically  to  the  Associate  Administrator 
a  report  updating  the  fiscal  management 
schedule  described  in  §  931.48(b)  (2) .  The 
frequency  of  sulxnission  of  this  report 
will  be  established  by  the  Associate  Ad¬ 
ministrator  in  consultation  with  the  bor¬ 
rower.  This  revised  schedule  should  c(Hi- 
tain  whatever  new  information  the 
borrower  has  received  and  can  document 
concerning  the  new  or  expanded  coastal 
energy  activity  and  its  likely  effects  on 
revenues  and  expenditures.  This  revised 
schedule  is  to  be  prepared  using  tlie  same 
rates  and  methods  for  generating  reve¬ 
nue  and  determining  expenditures  as 
were  described  in  the  borrower's  original 
fiscal  management  schedule  submitted 
pursuant  to  S  931.48(b)  (2).  However,  if 
the  borrower  Increases  its  tax  rates  and 
methexis,  then  the  additional  revenues 
accrued  to  the  borrower  because  of  such 
Increase  will  be  included  in  the  calcula¬ 
tion  of  the  fiscal  surplus,  piursuant  to 
S  931.42(h). 
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§  931.67  Review  for  repayment  assisl- 
anoe. 

(a)  When  the  actual  flsctd  sun^us 
falls  below  80  percent  of  the  fiscal  sur¬ 
plus  in  the  fiscal  management  schedule 
described  In  §  931.48(b)  (2) ,  or  at  the  re¬ 
quest  of  the  borrower,  the  Associate  Ad¬ 
ministrator  shall  undertake  a  review  for 
repayment  assistance.  At  the  time  It 
makes  this  request  for  review  the  bor¬ 
rower  must  submit  a  report  (described 
in  §  931.66)  updating  its  fiscal  manage¬ 
ment  schedule.  The  Associate  Adminis¬ 
trator  will  examine  the  information  and 
forecasts  contained  in  the  updated  fiscal 
management  schedule,  particularly  those 
relating  to  the  status  and  effects  of  the 
coastal  energy  activity  involved. 

(b)  All  terms  and  conditions  of  the 
loan  or  guarantee  will  remain  in  effect 
pending  review  of  the  bmrower’s  request 
for  repayment  assistance 

§  931.68  .4ward  of  repavnieol 
anre. 

(a)  It  is  the  Associate  Administrator’s 
intent  to  offer  repayment  assistance 
within  45  days  after  the  request  for  re¬ 
payment  assistance  described  in  S  931.67, 
upon  a  finding  that  the  actual  fiscal  sur¬ 
plus,  as  described  in  the  updated  fiscal 
management  schedule,  is  insufficient  to 
enable  the  borrower  to  meet  its  annual 
loan  service  payment  or  obligation  under 
a  guarantee  in  accord  with  its  repayment 
schedule  because  the  actual  increases  in 
employment  and  related  population  from 
new  or  expanded  coastal  energy  activity 
and  associated  facilities  have  failed  to 
provide  adequate  revenues. 

(b)  Repayment  assistance  offered  i>ur- 
suant  to  paragraph  (a)  of  this  section 
will  consist  of  one  or  more  of  the  follow¬ 
ing  types. 

(1)  Modification  of  terms.  In  the  case 
of  loans  awarded  under  section  308(d) 

( 1 » ,  the  repayment  schedule  tailored  to 
the  forecasts  in  the  borrower’s  fiscal 
management  schedule  (as  described  in 
§  931.50(c) )  may  be  retailored  to  the  re¬ 
vised  fiscal  management  schedule.  Such 
modification  of  terms  may  include  an 
extension  of  the  payback  period;  how¬ 
ever,  the  payback  period  may  not  exceed 
30  years  from  the  date  of  the  award  of 
the  original  loan. 

(2)  Refinancing.  Outstanding  loans 
under  section  308(d)  (1)  or  outstanding 
bond  or  other  obligations  guaranteed 
under  section  308(d)  (2)  may  be  re¬ 
financed  by  means  of  a  loan  at  the  inter¬ 
est  rate  appropriate  at  the  time  of  the 
refinancing. 

(3)  Supplemental  loans.  If  the  Asso¬ 
ciate  Administrator  determines  that 
expected  revenues  will  be  tempKirarily 
insufficient  to  meet  the  borrower’s  guar¬ 
anteed  bond  or  other  obligations  or  to 
meet  a  loan  repashnent  schedule,  he/she 
may  offer  to  make  a  supplemental  loan 
to  the  borrower. 

(4)  Repayment  grants,  (i)  If  the  As¬ 
sociate  Administrator  has  taken  action 
under  paragraphs  (b)  (1-3)  of  this  sec- 
ti(m  and  additional  action  under  those 
paragraphs  would  not  produce  an  actual 
fiscal  surplus,  sufficient  to  mable  the 
borrower  to  meet  its  obligations  within 


a  reasonable  time,  NOAA  will  make  a 
repayment  grant  in  an  amount  sufficient 
to  enable  the  borrower  to  meet  its 
obligations. 

(ii)  In  the  case  of  a  bond  gusu-anteed 
under  section  308(d)(2),  this  grant 
must  be  from  the  proceeds  of  the  State’s 
allotted  formula  grants.  If  the  State’s 
formula  grant  allotment  is  Insufficient  to 
retire  service  on  all  the  State  and  local 
bonds  requiring  repayment  grants  in 
that  year,  repayment  grants  will  also  be 
made  from  the  State’s  allotment  of 
credit  assistance  and,  when  necessary, 
from  the  Fund.  In  the  case  of  loans 
made  under  section  308(d)  (1),  that  part 
of  the  original  loan  that  cannot  be  re¬ 
paid  may  be  repaid  from  a  grant  from 
the  State’s  allotment  of  credit  assistance 
and.  when  necessary,  from  the  Fund. 

(c)  When  the  Associate  Administrator 
offers  one  of  the  courses  of  action  in 
§  931.68(b)  (1-4),  the  borrower  may  sub¬ 
mit  to  the  Associate  Administrator  a  for¬ 
mal  acceptance  of  the  recommended 
form  of  repayment  assistance.  ’The  re¬ 
payment  assistance  will  take  effect  as 
soon  as  NOAA  receives  the  borrower’s 
formal  acceptance. 

(d>  If  the  formula  grants  allotted  the 
State  are  insufficient  for  all  the  repay¬ 
ment  grants  recommended  by  the  Asso¬ 
ciate  Administrator  in  a  year,  the  State 
shall  indicate  which  bonds  it  wishes  to 
retire  with  the  proceeds  of  available  for¬ 
mula  grants,  giving  priority  to  local 
bonds  in  accordance  with  section  308(b) 
(4'(A».  Those  borrowers  whose  bonds 
the  State  has  indicated  it  cannot  retire 
with  the  proceeds  of  formula  grants  may 
request  immediately  repayment  grants 
from  the  State’s  allotment  of  credit  as¬ 
sistance  and.  when  necessary,  from  the 
Fund.  Borrowers  in  States  that  have  no 
allotted  formula  grants  may  request  im¬ 
mediately  repayment  grants  recom¬ 
mended  by  the  Associate  Administrator 
from  the  State’s  allotment  of  credit  as¬ 
sistance  and,  when  necessarj*.  from  the 
Fund. 

(e)  If,  after  the  review  for  repayment 
assistance,  the  Associate  Administrator 
determines  that  no  repayment  assistance 
is  warranted,  or  if  the  borrower  does  not 
formally  accept  such  assistance,  the  bor¬ 
rower  will  remain  subject  to  the  terms 
and  conditions  of  the  loan  or  guarantee 
and  to  the  requirements  of  Subpart  I  of 
this  part. 

§  9.3 1 .69  .\{ipeul  |»r«»ofdure. 

(a)  Whenever  a  dispute  arises  con¬ 
cerning  the  Associate  Administrator’s 
finding  made  pursuant  to  §  931.68(a)  re¬ 
garding  the  existence  of  conditions  which 
require  an  offer  of  repayment  assistance, 
the  borrower  may  appeal  the  Associate 
Administrator's  decisicm  to  the  Admin¬ 
istrator  of  NOAA  by  submitting  a  re¬ 
quest  for  review  to  the  Office  of  the 
Administrator  of  NOAA. 

(b)  The  Administrator  of  NOAA,  if 
requested,  will  order  a  formal  hearing  on 
the  record  to  be  conducted  within  30 
days  of  the  borrower’s  request  for  review. 

(c)  The  Administrator  will  Issue  a 
written  decision  on  the  appeal  within  60 
days  of  the  borrower’s  reque-st  for  review. 


(d)  The  appeal  procedure  provided  for 
in  paragraphs  (a) -(c)  of  this  section  is 
intended  to  provide  a  timely  and  impar¬ 
tial  forum  for  resolving  disputes  con¬ 
cerning  repayment  assistance,  which 
may  arise  under  contracts  for  credit  as¬ 
sistance.  Such  appeal  procedures  may  be 
initiated  by  the  borrower,  but  do  not  ex¬ 
pressly  or  by  implicatimi  limit  the  bor¬ 
rower’s  other  remedies  at  law  or  in 
equity.  The  borrower  may  seek  appropri¬ 
ate  judicial  relief  in  a  court  of  competent 
jurisdiction  without  the  consent  of  the 
Associate  Administrator  or  the  Admin¬ 
istrator  of  NOAA,  and  without  first  hav¬ 
ing  exhausted  the  appeal  procedures  pro- 
vded  in  paragraphs  (a) -(c)  of  this 
section. 

Subpart  G — Grants  for  Unavoidable  Losses 
of  Coastal  Environmental  and  Recrea¬ 
tional  Resources 

§  931.70  General. 

This  subpart  sets  forth  policies  and  re¬ 
quirements  for  awarding  environmental 
and  recreational  grants  to  coastal  States 
under  secticms  308(b)  and  308(d)(4). 
and  describes  the  objectives  of  awarding 
these  mimeys,  the  purposes  for  which 
they  may  be  used,  the  soxurces  from 
which  they  will  be  drawn,  and  the  eli¬ 
gibility  requirements. 

§  931.71  Objwlivc^. 

The  objectives  of  providing  Federal 
moneys  imder  sections  308(b)  and  308 (di 
(4)  are: 

(a)  To  help  States  and  miits  of  local 
government  prevent,  reduce  or  amelio¬ 
rate  unavoidable  loss  of  valuable  envi¬ 
ronmental  or  recreational  resources  ^- 
sulting  from  coastal  energy  activity;  rind 

(b)  To  ensure  that  the  person  respon¬ 
sible  for  these  environmental  or  recrea¬ 
tional  losses  pays  for  their  full  cost . 

§  9.31.72  Ileiinitiuns. 

(a)  The  term  “unavoidable”  refers  to 
that  part  of  damage  to  or  loss  of  an 
environmental  or  recreational  resource 
resulting  from  coastal  energy  activity  or 
from  the  public  facilities  associated 
therewith  that  either: 

(1)  Cannot  be  attributed  to  any  iden¬ 
tifiable  person  or  perscms;  or 

(2t  Cannot  be  prevented,  reduced,  or 
ameliorated  by  assessment  of  the  loss 
against  an  identifiable  person  or  persons  { 
through  the  reasonable  implementation  ' 
or  enforcement  of  the  existing  regulatoiy' 
authority  of  the  Stete  or  of  any  political  j 
subdivision  of  the  State;  and 

(3'  Cannot  be  paid  for  with  fund.s 
that  are  available  fi*om  any  other  Fed¬ 
eral  program. 

(Comment  “Regulatory  authorities''  re¬ 
fers  to  statutes,  local  ordinances,  or  laws  and 
implementing  regulations,  existing  at  the 
time  of  application  ot  requisitica,  which  set 
standards  or  conditions  for  development 
Provisions  that  create  a  right  to  receive  mon¬ 
etary  damages  rather  than  actually  prevent.  j 
reduce,  or  ameliorate  a  los-s  are  not  included  i 

There  are  two  general  types  of  regulatory 
authorities :  j 

(1)  Development  regulations  such  as  zon-  | 
ing  and  subdivision  that  apply  to  new  or  ex-  I 
panded  development  activity;  and  j 
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(2i  PoUutum  and  nulsanoe  prevenUon 
regulations  that  may  apply  to  current  opera¬ 
tions  as  well  as  to  new  developjnent  activity. 

In  most  oases,  a  loss  ooourrlng  before  July 
26, 1976,  will  be  unavoidable  when  there  is  no 
contlnidng  vl<^tlon  of  a  regulation  of  the 
second  type  bf  the  source  of  loss.  Losses  oc¬ 
curring  as  a  result  of  new  or  expanded 
coastal  energy  activity  will  require  review  of 
both  regulatory  situations. 

It  is  intended  that  States  or  units  of  local 
government  use  other  possslble  sources  of 
Federal  assistance  before  being  8ible  to  use 
sections  308  (b)  and  (d)(4)  for  environ¬ 
mental  or  recreational  purposes.  However,  if 
assistance  is  not  expected  to  be  provided  to  a 
State  or  unit  of  local  government  through 
another  Federal  program  in  a  timely  manner, 
assistance  under  this  subpart  will  be  pro¬ 
vided.) 

(b)  The  term  “loss"  refers  to  any  dam¬ 
age  to  or  degradatimi  of  an  environmen¬ 
tal  or  recreational  resource.  Including 
the  loss  of  public  access  to  that  resource. 

(c)  The  term  “environmental  re¬ 
source"  refers  to! 

(1)  Areas  of  land  and.^or  water  that 
are  or  have  been  largely  in  a  natural 
state,  or  whose  value  drives  primarily 
from  ecological  considerations; 

(2)  Important  animal  and  plant  popu¬ 
lations.  their  habitat,  and  areas  of  hu¬ 
man  use; 

(3)  Air  and  water  quality;  or 

(4)  An  area  that  has  been  designated 
under  a  State’s  approved  coastal  zone 
management  program  as  an  area  of  par¬ 
ticular  concern  for  environmental 
purposes. 

(d)  The  term  “recreational  resource” 
refers  to  an  area  (xf  land  and/or  water 
that  has  characteristics  makmg  it  desir¬ 
able  for  one  or  more  types  of  recreational 
activities,  and  which  has,  in  fact,  been 
in  usafor  such  activities,  or  which  has 
designated  imder  a  State’s  improved 
coastal  zone  management  program  as  an 
area  of  particular  concern  or  potential 
use  for  recreational  purix)ses. 

(e>  The  term  “valuable”,  is  Intended 
to  include  all  relevant  benefits,  both 
quantifiable  and  non-quantifiable.  at¬ 
tributable  to  the  resource  being  valued, 
including  the  replacement  cost  for  a  sim¬ 
ilar  resource. 

(f*  The  term  “new  emplosmient” 
means  those  persons  employed  during  a 
given  fiscal  year  by  the  U.S.  Department 
of  the  Interior’s  OCS  lessees,  as  well  as 
new  employees  of  contractors,  subcon¬ 
tractors.  or  principal  suppliers  of  those 
OCTS  lessees.  The  term  refers  to  those 
persons  who  obtain  employment  during 
that  fiscal  year  in  any  of  the  facilities 
defined  in  §  931.17,  if  such  facility  is  di¬ 
rectly  required  by  new  or  expanded  OCS 
energy  activity  as  defined  in  §  931.18. 

(g>  The  term  “first  landed”  in  a  par¬ 
ticular  coastal  state  refers  to  oil  and 
natural  gas  produced  fnnn  the  <X^  that 
IS  first  unloaded  from  tankers  or  barges 
at  ports  within  that  State,  or  is  brought 
to  shore  in  pipelines  that  first  touch  non- 
stibmerged  land  in  that  State. 

{Comment:  Suppose  a  pipeline  ctHnes 
a.<;nore  in  State  where  it  connects  to  oil  or 
natural  gas  prooeesing  or  distribution  fa¬ 
cilities.  On  tbe  way  from  Uie  weU  to  State  A. 
the  pipeUne  passes  over  a  small  Island  or  a 
rook  that  belongs  to  State  B  without  caus¬ 


ing  any  impact.  la  this  situatloa.  State  A 
will  be  constdwed  to  State  in  which  the  oil 
or  gas  Is  “first  landed.”) 

(h>  The  term  “person”  means  any  In¬ 
dividual;  any  corporation,  partnership, 
association,  or  other  entity  organized  or 
existing  under  the  laws  of  any  State;  the 
Federal  Government ;  any  State,  regional, 
or  local  government;  or  any  entity  of  any 
such  Federal.  State,  regional,  or  local 
government. 

§  931.73  Suur«‘«-». 

(a)  The  primary  source  of  assistance 
for  preventing,  reducing,  or  ameliorating 
environmental  or  recreational  resource 
losses  resulting  from  coastal  energy  ac¬ 
tivity  is  the  formula  grants  (section  308 
(b>  (4>  <C) )  allotted  to  coastal  States  ac¬ 
cording  to  §  931.78. 

tb)  If  a  State  has  no  allotment  under 
section  308(b>.  or  if  the  Associate  Ad¬ 
ministrator  determines  that  grant  money 
allotted  the  State  under  section  308(b> 
are  insufficient,  the  State  may  apply  for 
the  grant  moneys  under  section  308(d> 
(4»  that  are  allotted  it  according  to 
§  931.77. 

§  931.74' 

(a>  Assistance  is  provided  in  sections 
308(bi(4>(C)  and  308(d)(4)  to  help 
States  and  units  of  local  government  de¬ 
sign  and  implement  projects  to  prevent, 
reduce,  or  ameliorate  miavoidable  en- 
viromnental  and  recreational  losses  m 
the  coastal  zone  resulting  from  the  siting, 
construction,  expansion,  or  operation  of 
any  equipment  or  facility  required  by 
coastal  energy  activity  before  or  after 
July  26,  1976.  The  grant  moneys  are 
available  only  to  the  extent  that  there  is 
no  feasible  way  to  recover  the  cost  of 
prevention,  reduction,  or  amelioration 
from  an  identifiable  person  'or  persons 
causing  the  loss,  or  from  another  Federal 
program. 

(b)  Assistance  under  this  subpart  is 
also  intended  to  pay  for: 

(1)  Administrative  costs  incurred  hi 
the  enforcement  or  legal  defense  of  con¬ 
ditions  imposed  on  new'  or  expanded 
energy  facilities  to  satisfy  the  require¬ 
ments  of  §  931.78(c)  (3)  (ii)  for  the  as¬ 
sessment  of  losses ; 

(2)  The  design  and  implementation  of 
programs  and  strategies  to  prevent,  re¬ 
duce.  or  ameUorate  unavoidable  environ¬ 
mental  and  recreational  losses,  including 
the  cumiilative  effects  of  coastal  energy- 
activity; 

(3»  Restoration,  replacement,  or  sw;- 
quisition  of  environmental  or  recrea¬ 
tional  resources ,  and 

(4)  The  cost  differential  between  the 
least  cost  method  of  providing  a  public 
facility  required  as  a  result  of  coastal 
energy  activity  and  a  higher  cost  method 
that  reduces  the  environmental  loss  of 
the  least  cost  method. 

§  931.75  Eligibility. 

(a)  To  be  eligible  for  environmental  or 
recreational  grants  imder  sections  308(b> 
(4)  (C)  and  308(d)  (4) ,  a  coastal  State 
must  meet  the  basic  eligibility  require¬ 
ments  of  Subpart  C  of  this  part. 


(b>  To  be  eliglbie  for  grants  under  sec¬ 
tion  308(d)  (4) ,  a  State’s  allotmoit  under 
section  308(b>  must  be  insufBcioit.  States 
that  have  no  allotmoit  (ff  grants  under 
section  308(b)  are  immedlatdy  eliglUe 
tor  assistance  imder  section  308(d)  (4) 

§  931.76  .\lloliuent  of  formula  grant.-* 
(.-oi-tion  308(b)). 

Moneys  appropriated  in  any  fiscal  year 
for  the  purposes  of  section  308(b)  will 
be  allotted  among  eligible  coastal  States 
accordmg  to  the  following  procedures. 
Allotments  will  be  made  ac.  soon  as  is 
pi-acticable.  The  proceeds  of  grants  which 
are  requisitioned  by  and  disbursed  to  a 
State  in  any  fiscal  year  but  which  arc 
not  expended-or  committed  by  the  end  of 
the  fiscal  year  after  the  fiscal  year  in 
which  the  proceeds  were  disbursed  are 
subject  to  recovery  in  accordance  witli 
Subpart  I  of  this  part  and  are  subject  to 
subsequent  reallotment.  Grant  proceeds 
not  requisitioned  remain  available  for 
disbursement  until  the  end  of  fiscaFyear 
1984,  at  which  time  proceeds  not  dis¬ 
bursed  will  be  returned  to  the  United 
States  Treasurj'. 

(a)  At  the  end  of  each  fiscal  year,  tlie 
Associate  Administrator  will  gather  from 
appropriate  Federal  and  other  agencies 
the  followmg  data : 

)1)  The  amount,  by  adjacent  coastal 
State,  of  OCS  acreage  leased  m  that 
fiscal  year: 

(2)  The  amount,  by  adjacent  coastal 
State,  of  oil  and  natural  gas  produced 
from  the  OCS  that  year ; 

(3)  The  amount  of  oil  and  natural  gas 
produced  from  the  OCS  that  is  first 
landed  in  each  coastal  State  that  year; 
and 

(4)  The  amount  of  new  employment, 
as  defined  in  §  931.72(f' .  by  coastal  State 

iCotriment :  In  computing  the  volume.-,  t 
oil  and  gas  in  paragraphs  (a)  (2)  and  (a)  (3> . 
the  Associate  Administrator  will  consider 
6.000  cubic  feet  of  natural  gas  to  be  the 
equivalent  of  one  barrel  of  oil.i 

tb)  The  Associate  Administi-ator  will 
provide  these  data  to  the  States  as  soon 
as  the  data  are  collected.  The  States  will 
have  a  comment  period  of  4.t  days  during 
which  to  present  evidence  of  errors  in 
the  data.  At  the  end  of  the  45-day  period, 
the  allotment — incorporating  any-  revised 
data — will  be  made. 

»c*  The  data  for  each  State  in  para¬ 
graphs  ia)(l-4»  of  this  section,  when 
divided  by  the  sum  of  these'  data  for  all 
States,  constitute  a  set  of  weighting 
coefficients  which  will  be  applied  in  the 
following  manner  to  the  amount  appro¬ 
priated  for  the  purpose  of  section  308(b) ; 

( 1  *  The  set  of  State  coefficients  derived 
from  the  data  of  paragraph  (a)(1)  of 
this  section  (acreage  leased)  will  be  ap¬ 
plied  to  one-third  _f  the  amount  appro¬ 
priated: 

(2 )  The  set  of  coefficients  derived  from 
the  data  of  paragraph  (a)  (2)  of  this  sec¬ 
tion  (oil  and  gas  produced)  will  be  ap¬ 
plied  to  one-sixth  of  the  amount  appro¬ 
priated: 

( 3 )  The  set  of  coefficients  derived  from 
the  data  of  paragrmih  (a>(3)  of  this 
.section  (oil  and  gas  first  landed*  will  be 
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sipplied  to  one-sixth  ol  the  amount  ap¬ 
propriated;  and 

(4)  The  set  of  coefficients  derived  from 
the  data  of  paragraph  (a)  (4)  of  this 
section  (new  employment)  will  be  applied 
lo  one-third  of  the  amount  appropriated. 

(d)  The  procedure  above  will  result  in 
lour  separate  amounts  for  each  coastal 
State.  The  sum  of  these  four  amounts  is 
the  allotment  for  each  State  of  the 
moneys  appropriated  for  the  purpo.se.s  of 
section  308(b). 

§  O.SI.??  Allotim’iii  froiH  ilie  Kimil 
lioii  308(d)  (  t))* 

(a)  Moneys  appropriated  for  the  pur¬ 
poses  of  section  308(d)  (4)  will  be  allotted 
to  the  States  according  to  the  procedures 
outlined  in  Subpart  E  of  this  part  for 
allotting  sections  308(d)  (i)  and  (2)  as¬ 
sistance. 

<b)  Moneys  alloted  a  State  under  sec¬ 
tion  308(d)  (4)  that  are  not  expended  or 
committed  within  the  fiscal  year  in  which 
the  allotment  was  made  will  be  returned 
to  the  Fund  for  reallotment.  Tlie  Asso¬ 
ciate  Administrator  will  extend  the 
period  of  availability  of  an  allotment  if 
he/she  determines  that  there  are  ex¬ 
tenuating  circumstances  that  justify 
such  an  extension. 

§  931.78  Keqiiit^itioii  niid  applicalioii 

prm'oduM's. 

(a)  An  eligible  coastal  State  may  req¬ 
uisition  the  proceeds  of  its  formula 
grants  for  the  purposes  set  forth  in 
§  931.74  as  soon  as  it  is  notified  of  the 
amount  of  its  allotment.  If  the  State’s 
grant  is  insufficient  or  if  the  State  has 
not  been  allotted  formula  grants,  the 
State  may  apply  for  moneys  from  the 
Fund. 

(b)  The  requisitions  and  applications 
must  be  made  by  the  State  entity  desig¬ 
nated  under  1  931.26(a)(1). 

<c)  Requisitions  for  proceeds  imder 
section  308(b)  and  applications  for 
moneys  under  section  308(d)  must: 

(1)  Contain  a  certification  by  the 
State  entity  designated  under  §  931.26 
(a)  (2)  that  the  disbursement  of  the 
moneys  within  the  State  will  be  in  accord 
with  the  intrastate  allocation  system  ‘ 
required  under  section  308(g)  (2)  and  as 
described  in  Subpart  J  of  this  part; 

(2)  Contain  a  certification  by  the  State 
agency  designated  imder  §  923.23  or 
§  920.42  of  this  chapter  or  under  §  931.  3 
(a)  (3)  that  the  moneys  will  be  used  in 
a  manner  that  is  compatible  with  the 
State’s  developing,  or  consistent  with  the 
State’s  approved,  coastal  zone  manage¬ 
ment  program; 

(3)  Contain  a  certification  that  the 
loss  is  “unavoidable”  as  defined  in 
§  931.72(a); 

(4)  Include  factual  inforniation  nec- 
e.ssary  to  evaluate  the  project’s  environ¬ 
mental  impacts,  in  detail  sufficient  to 
enable  the  Associate  Administrator  to 
determine  whether  an  environmental 
impact  statement  (EIS)  will  be  required 
under  the  National  Environmental 
Policy  Aot  of  1969  (  42  U.S.C.  4321 
et.seq.) ;  and 

(6)  Contain  a  showing  that  such  ap¬ 
plications  or  requisitions  for  assistance 
have  complied  with  the  requirements  of 


the  Project  Notification  and  Review  Sys¬ 
tem  established  by  Office  of  Management 
and  Budget  Circular  Number  A-06 
(Part  I). 

(d)  Requisitiixis  for  pr(x:eeds  under 
section  308(b)  must  also  contain  such 
adequate  assurances  as  are  required  by 
Subpart  J  of  this  part. 

(e)  It  is  the  intent  of  the  Associate 
Administrator  that  completed  requisi¬ 
tions  and  applications  will  be  processed 
within  45  days  of  completion  of  the  re¬ 
quired  A-95  reviews,  unless  the  Asso¬ 
ciate  Administrator  determines  that  an 
environmental  impact  statement  is  re¬ 
quired. 

(f) (1)  Prior  to  being  notified  of  any 
allotment  under  sections  308(b)  and 
(d)(4),  a  coastal  State  agency  desig¬ 
nated  under  §  931.26  (a)(1)  may  submit 
to  the  Associate  Administrator  proposals 
for  projects  to  reduce  or  ameliorate  the 
loss  of  or  damage  to  valuable  environ¬ 
mental/recreational  resources  that  has 
resulted  from  coastal  energy,  activity. 
Such  proposals  must  contain  informa¬ 
tion  and  certifications  required  under 
paragraph  (c)  of  this  section. 

(2)  Upon  completion  of  the  Associate 
Administrator’s  verification,  and  if  he/ 
she  determines  that  no  environmental 
impact  statement  is  required,  the  State 
may  requisition  in  any  year  proceeds 
of  section  308(b)  grants  for  such  proj¬ 
ects,  after  notification  of  its  allotment 
under  section  308(b),  without  submis¬ 
sion  of  an>'  further  information  or  fur¬ 
ther  review  and  verification  by  the  As¬ 
sociate  Administrator  except  for  the 
adequate  assurances  required  under 
paragraph  (d)  of  this  section. 

§  931.79  l.iiiiitalion*^. 

’The  pi-oceeds  of  grants  under  section 
308(b)  and  moneys  mider  section  308(d) 
(4)  may  not  be  used: 

(a)  For  the  prevention,  reduction,  or 
amelioration  of  any  loss  of  an  environ¬ 
mental  or  recreational  resource  that  is 
directly  attributable  to  the  sale,  lease, 
rental,  or  conversion  to  other  uses  of 
such  resource  by  a  State  agency  or  unit 
of  local  government; 

(b)  To  pay  for  that  part  of  the  cost 
of  a  project,  designed  to  prevent,  reduce, 
or  ameliorate  the  loss  of  a  recreational 
resource,  which  is  incommensurate  with 
the  value  of  the  recreational  resource; 

(c)  To  pay  for  that  part  of  the  cost 
of  a  project,  designed  to  prevent,  reduce, 
or  ameliorate  the  loss  of  an  environ¬ 
mental  resom'ce,  which  is  incommensu¬ 
rate  with  the  value  of  the  environmental 
resource;  or 

(d)  For  any  prevention,  reduction,  or 
amelioration  of  an  unavoidable  environ¬ 
mental  loss  by  means  of  a  public  facility 
of  the  types  specified  in  §  931.42(a),  ex¬ 
cept  for: 

(1)  Facilities  for  environmental  pro¬ 
tection  as  defined  in  §  931.42(a)  (2) ; 

(2)  Facilities  to  reduce  or  ameliorate 
environmental  losses  from  freshwater  or 
saltwater  intrusion  or  erosion; 

(3)  Payment  of  the  differential  In 
cost  between  the  least  cost  method  of 
providing  a  public  faulty  required  as 
a  result  of  coastal  energy  activity  and  a 


higher  cost  method  that  reduces  the  en¬ 
vironmental  loss  of  the  least  cost 
method;  and 

(4)  Any  such  facility  or  modification 
of  an  existing  facility  that  is  determined 
by  the  Associate  Administrator  to  be 
necessary  primarily  for  the  reduction  or 
amelioration  of  environmental  losses 

Subpart  H — Lateral  Seaward  Boundaries 
§  9.31.80  Cnicral. 

For  the  calculations  of  formula  grant 
allotments  under  §  931.76,  outer  Conti¬ 
nental  Shelf  acreage  and  production 
shall  be  considered  adjacent  to  a  par¬ 
ticular  coastal  State  if  such  acreage  and 
production  lie  on  that  State’s  side  of  the 
extended  lateral  seaward  boundaries  of 
that  State.  These  extended  lateral  sea¬ 
ward  boundaries  of  a  coastal  State  shall 
be  determined  by  delimitation  lines 
established  by  the  Associate  Administra¬ 
tor  according  to  the  procedures  of  thi.® 
subpart.  These  delimitation  lines  are  to 
be  established  solely  for  determining  a 
State’s  adjacency  to  outer  Continentol 
Shelf  acreage  and  production  for  tlie 
purposes  of  section  308(b),  and  they  are 
not  intended  to  have  application  under 
any  other  law  or  treaty  of  the  Unite<5 
States. 

§  931.81  MsUtblisiiiuriii  of  «lt‘iiiiiilaii«u> 
lilies  w1i<‘ii  agri-eiiienis  exist  helwceii 
.Slates. 

If  a  lateral  seaward  boundary  extend¬ 
ing  to  the  outer  limit  of  the  territorial 
sea  has  been  clearly  defined  or  fixed  by 
an  interstate  compact,  agreement,  or 
judicial  decision  at  the  time  these  reg¬ 
ulations  become  effective,  a  delimitation 
line  extending  such  boundary  through 
the  outer  Continental  Shelf  shall  be 
based  on  the  principles  used  to  delimit  or 
define  the  lateral  seaward  boundary  in 
such  compact,  agreement,  or  decision.  A 
copy  of  all  such  compacts,  agreements, 
or  decisions  must  be  submitted  to  the 
Associate  Administrator  before  calcula¬ 
tions  of  State  allotments  are  made  and 
within  one  month  from  the  date  these 
regulations  become  effective. 

§  931.82  ENtablishnioiit  of  (l('1iniilali*>ii 
lines  when  no  agreenienls  exi^t  Ik'- 
Iween  Slates. 

If  no  lateral  seaward  boundary,  or 
any  portion  thereof,  has  been  clearly  de¬ 
fined  or  fixed  by  interstate  compact, 
agreement,  or  judicial  decision,  a  delim¬ 
itation  line  extending  from  the  outer 
limit  of  the  territorial  sea  through  the 
outer  Continental  Shelf  shall  be  estab¬ 
lished  in  the  following  manner: 

(a)  If  within  six  mouths  from  the  date 
these  regulations  become  effective  a  lat¬ 
eral  seaward  boundary  to  the  outer  limit 
of  the  territorial  sea  is  delimited  or  de¬ 
fined  by  an  Interstate  compact,  agree¬ 
ment,  or  judicial  decision,  the  Associate 
Administrator  will  establidi  a  delimita¬ 
tion  line  through  the  outer  Continental 
Shelf  based  upon  the  same  principles 
used  to  delimit  or  define  the  lateral  sea¬ 
ward  boundary  in  such  compact,  aiRree- 
ment,  or  judicial  decision.  A  lateral 
seaward  boundary  established  by  Inter- 
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state  compact  or  agreement  may  be 
based  on  any  principles  which  are  mu¬ 
tually  acceptable  to  the  States  involved; 
When  feuch  a  boundary  is  based  on  the 
principles  of  equidistance  contained  in 
the  Convention  on  the  Territorial  Sea 
and  the  Contiguous  Zone,  the  procedures 
outlined  in  §  931.84  will  be  foUowed.  The 
lateral  seaward  boundary  delimited  or 
defined  by  such  a  compact,  agreement,  or 
judicial  decision  must  be  appropriately 
documented  to  the  Associate  Adminis¬ 
trator  no  later  than  six  months  from 
tlie  date  these  regulations  become  ef¬ 
fective.  Appropriate  documentation  shall 
include  data  sufficient  to  define  the  lat¬ 
eral  seaward  boundary'  and  may  include 
dimensionally  stable  base  maps,  geo¬ 
graphic  positions,  azimuths,  computa¬ 
tions,  and  written  descriptions. 

(b»  If  a  lateral  seaward  boundary  is 
not  defined  or  delimited  by  compact, 
agreement,  or  judicial  decision  within  six 
montlis  from  the  date  these  regulations 
become  effective,  delimitation  lines  will 
be  established  by  the  Associate  Adminis¬ 
trator  based  on  applicable  prmciples  of 
law.  including  but  not  limited  to  the 
prmciples  enumerated  m  tlie  Convention 
on  the  Territoral  Sea  and  the  Contiguous 
Zone,  the  Convention  on  the  Continental 
Shelf,  and  relevant  judical  decisiems. 
When  delimitation  lines  are  determined 
by  the  principles  of  equidistance  as  con¬ 
tained  m  the  Conventions,  the  procedures 
outlined  in  §  931.84  will  be  followed.  Prior 
to  establishing  these  delimitation  lines, 
the  Associate  Admhiistrator  will  allow  a 
four  month  period  during  which  time  the 
States  falling  to  delimit  or  define  a 
lateral  seaward  boundary  may  submit 
written  arguments  in  support  of  tlieir  re¬ 
spective  positions.  Within  two  montlis 
after  expiration  of  the  period  allowed  for 
submission  of  arguments  by  States,  tlie 
Associate  Administrator  will  establish  the 
required  delimitation  fines.  The  proce¬ 
dures  of  this  paragraph  may  be  invoked 
at  any  time  after  these  regulations  be¬ 
come  effective  if  the  States  concerned 
jointly  seek  a  determination  by  the  A.s- 
sociate  Administrator. 

line*-  iintli-r  later  eoinpart.  usr*-*.- 
niciils.  or  judirial  «1r<-i<<ioiis. 

If,  after  the  date  these  regulations  be¬ 
come  effective,  two  or  more  States  enter 
into  or  amend  an  mterstate  compact  of 
agreement,  or  a  judical  decision  is  ren¬ 
dered  in  order  to  clearly  define  or  fix  a 
lateral  seaward  boundary,  delimitation 
luies  extending  such  a  boundary  through 
the  outer  Continental  Shelf  will  be  based 
on  principles  used  to  delimit  or  define 
the  lateral  seaward  boundary  in  such 
compact,  agreement,  or  judicial  decision. 
However,  delunitation  lines  so  extended 
or  altered  will  not  affect  grants  made 
previously  in  acewd  with  calculations 
under  §  931.76. 

PnM-etIures  for  deliniiig  «|»- 
liniiiatittn  linos  by  oquidi-tanoo  prin- 
riple.s. 

When  delimitation  is  based  on  the 
principles  of  equidistance  as  cemtained 
in  the  Conventions  on  the  Territorial  Sea 
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and  the  Contiguous  Zone  ai.d  on  the  Con- 
thientel  Shelf,  the  baseline  a.s  described 
therein  will  be  the  intersection  of  the 
National  Ocean  Survey  tNOS>  low  water 
datum  of  reference  with  the  land,  as  de¬ 
termined  and  published  by  the  NOS  oi; 
large  .scale  nautical  charts  of  the  area! 
Tlie  baseline  used  in  the  application  of 
equidistance  principles  to  define  later;  1 
seaward  boundaries  or  delimitation  hues 
is  that  baseline  from  which  the  breadth 
of  the  territorial  sea  is  measured  Tlie  In¬ 
teragency  Coastline  Committee  of  the 
NSC  Law  of  the  Sea  Task  Force,  who  has 
the  responsibility  to  apply  principles  of 
international  law  and  the  Convention  on 
the  Territorial  Sea  and  tlie  Contiguous 
Zone  in  delimiting  the  territorial  sea  and 
the  contiguous  zone  of  the  United  States 
will  be  charged  with  the  identification  of 
the  baseline,  including  closing  lines,  on 
NOS  charts  as  required  to  e.stabhsh  the 
equidistance  lines.  The  NOS  will  chart 
points  along  the  equidistance  lines,  de¬ 
termine  the  geographic  positions  of  these 
points  by  either  graphical  or  analytical 
procedures,  and  document  the  delimita¬ 
tion  lines  for  review  and  comment  by  the 
Coostlme  Cewnmittee  and  final  approval 
by  the  A.-Jsociate  Administrator 

§  t>3  I  .ll.>  I-’oriiiiilu  uraiK*^  itii|M>uii<b‘<l  fi.r 

tliKpiiled  areas. 

That  portion  of  a  State  s  allotment  of 
section  308(b>  formula  grants  which  is 
dependent  on  Outer  Continental  Shelf 
acreage  and  producUon  in  disputed  areas 
will  be  impounded  until  such  Ume  as  the 
required  delimitation  fines  have  been  es¬ 
tablished  by  the  Associate  Administra¬ 
tor  using  the  procedures  outlined  in 
S  931.82. 


Subpart  I — General  Provisions 


S'>.3I.*>0  \lloHabl*- ro«.|s. 


'  a '  Allowable  costs  will  be  det-ermuied 
in  accord  with  Federal  Management  Clr- 
^ar  74-4,  Cost  Principles  AppUcaUe  to 
Grants  and  Contracts  with  State  and 
L^l  Governments  (34  CPR  255).  and 
with  the  unique  requirements  of  the 
Coastal  Energ>'  Impact  Program.  Specifi- 
callj-,  project  costs  must; 

(1)  Be  necessary  and  reasonable  for 
proper  and  efficient  administration  of 
the  program,  be  allocable  thereto  under 
these  prmciples,  and,  except  as  specifi¬ 
cally  provided  herein,  not  be  a  general 
expense  r^uired  to  carry  out  the  overall 
responsibilities  of  State.s  or  units  of  local 
goverrunents; 

«^2)  Be  authorized  or  not  proifibited 
under  State  or  local  laws  or  regulations; 

(3)  Conform  to  any  limitations  or  ex- 
cl^ions  set  forth  in  these  principles, 
rweral  laws,  or  other  governing  limita¬ 
tions  as  to  types  or  amounts  of  cost 
Items; 


consistent  with  polici6s,  legruli 
tions,  and  procedures  that  apply  un: 
formly  to  both  Federally  assisted  an 
activities  of  the  unit  of  governmer 
of  which  the  recipient  is  a  part; 

..  accorded  consistent  treatmer 

through  application  of  generally  ac 
cepted  accounting  principles  approprl 
ate  to  the  circumstances; 


'o  N.-t  be  allocable  to  or  included  as 
a  cost  of  any  other  Federally  financed 
program  in  either  the  current  or  a  prior 
!'eriod;  and 

'  7  •  Be  net  of  all  applicable  credits 
'b'  Anplications  for  asslstanc.e  under 
i.his  pai  t  for  projects  or  programs  to  pro¬ 
vide  new  or  improved  public  faculties 
will  be  subject  to  the  following  additional 
’.•eciurements. 

(1  *  Design  and  performance  standard.s 
must  conform  to  professionally'  recog¬ 
nized  national  standards.  Costs  must  be 
i-easonable  and  comparable  to  the  cost  of 
simUar  w  ork  aw’arded  through  onen  cem- 
jjetitive  bidding  in  the  geographic  area 
of  the  project. 

(2>  Compensation  for  engmeering.  ar¬ 
chitectural.  or  similar  services  shall  not 
be  ba.sed  on  a  percentage-of -construc¬ 
tion  cost. 

Tlie  following  will  be  allowable 
tiroject  costs  w'hen  necessary  and  reason  - 
able  for  the  completion  of  projects  or 
programs  assisted  under  this  part; 

(i'  Land  acquisition  (including  lc;.s- 
than-fee  simple',  easements,  and  rights- 
of-way; 

(ii>  Architectural,  engineering,  and 
other  necessary  technical  sendee  fees 
(iii>  Lease  or  rental  of  essential  move¬ 
able  equipment; 

riv*  Con.struction  expenses,  includhig 
construction  materials,  fixtures,  appur¬ 
tenances.  and  fixed  machinery  and 
equipment; 

(V'  Site  preparation  and  impro-e- 
ment;  and 

'Vi*  Initial  operating  inventory  of  .sup- 
plies  and  depletable  material. 

(4)  Activities  conducted,  or  assets  a^  - 
quir^.  prior  to  aoproval  of  an  assu^tiiiice 
application  are  allowable  costs  only  when 
specifically  provided  for  in  the  grant  or 
loan  contract  or  agreement.  Previously 
acquired  assets  not  covered  by  an  agree¬ 
ment  may,  however,  be  iivcluded  in  the 
State’s  matching  share  to  the  extent  tha  t 
they  are  applicable  to  the  project  or  pro- 
gi-jm  Purchase  opUons  for  land  and  ma¬ 
terials  essential  to  tlie  project  or  pro- 
gtani  may  be  an  allow’alUe  project  co^t. 

^  hb  I  \flniliii-tr:ilhf.  Itfre*.. 

Administrative  procedures  for  grants 
and  credit  assistance  are  based  to  the 
maximum  extent  possible  upon  Federal 
Management  Circular  74-7,  Uniform 
Administrative  Requirements  for 
Grants-in-Aid  to  State  and  Local  Gov¬ 
ernment  (34  CPR  256) . 

§931.92  r.oniplianrc  Kitli  OMI5  C'ir«-)i- 
A— 9.5  requircint'nls. 

All  preapplications,  applications,  and 
r^uisltlons  for  assistance  for  public  fa¬ 
cilities  and  public  services  and  for  envi- 
roimental  and  recreational  grants  are 
subject  to  the  Project  Notification  and 
Review  System  established  by  Office  of 
Management  and  Budget  Circular  No 
A-95  (Part  I),  as  implemented  by  regu¬ 
lations  promulgated  by  the  National 
Oceanic  and  Atmospheric  Administra¬ 
tion.  15  CPR  905, 

§931.93  Other  Eeileral  requireiMent:ri.  ’ 

/2*?PUance  with  all  other  Federal 
statutory  provisions  and  regulations 
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thereunder  which  are  applicable  to  Fed¬ 
eral  assistance  programs  and  recipients 
of  such  assistance  is  a  condition  of  CEIP 
assistance. 

J:  031.01  Fti\  irotiUK  htipail  Slat«‘- 
mtfilw. 

Pursuant  to  the  National  Environmen¬ 
tal  Policy  Act  of  1969,  42  U.S.C.  4321 
et  seq.,  and  the  guidelines  issued  there¬ 
under,  40  CPR  1500.1  et  seq.,  the  Asso¬ 
ciate  Administrator  will  conduct  an  en¬ 
vironmental  impact  assessment  on  each 
proposed  use  of  assistance  under  Sub¬ 
parts  E  and  G  of  this  part  to  determine 
w’hether  an  environmental  impact  state¬ 
ment  <EIS)  will  be  required.  Such  as- 
se.ssment  will  be  based  on  threshold  cri¬ 
teria  which  will  be  provided  in  guide¬ 
lines.  It  is  not  anticipated  that  proposed 
uses  of  assistance  under  Subpails  D 
‘Planning)  and  P  (Repayment  Assist¬ 
ance)  of  this  part  will  require  EIS  prepa¬ 
ration;  however,  the  Associate  Adminis¬ 
trator  will  monitor  the  uses  of  assistance 
under  these  .subparts  with  the  require¬ 
ments  of  NEPA  in  mind.  Initial  data  and 
information  on  the  environmental  im¬ 
pacts  of  a  proposed  project  will  be  pro¬ 
vided  by  the  potential  recipient  of  as- 
.sLstance  luider  this  part.,  according  to 
guidelines  svhich  will  be  developed  by 
OCZM.  When  the  Associate  Administra¬ 
tor  determines  that  an  EIS  will  be  re¬ 
quired,  he/she  will  also  consider  the 
preparation  of  a  regional  or  program¬ 
matic  EIS  on  a  group  of  similar  or  re¬ 
lated  projects,  if  appropriate.  If,  prior 
to  receiving  notice  of  its  allotment  under 
Subpart  E  of  this  part,  a  State  wishes 
to  seek  an  advance  determination  as  to 
whether  an  EIS  will  be  required  for  a 
proposed  project,  such  State  may  submit 
the  information  required  under  §  931.48 
(a)  (5)  to  the  Associate  Administrator. 
The  Associate  Administrator  will  review 
the  information  submitted  and  will  make 
a  determination  within  45  days  of  re¬ 
ceipt  of  such  information. 

§931.95  Kn-onl^. 

(a)  All  Initial  recipients  of  financial 
assistance  under  secUon  308  shall  keep 
and  preserve,  and  shall  require  each  unit 
of  local  government  to  which  it  passes 
the  assistance  to  keep  and  preserve,  de¬ 
tailed  project  control  records  reflecting 
acquisitions,  work  progress,  expenditures, 
and  commitments.  Indicating  in  each  in¬ 
stance  their  relationship  to  estimated 
costs  and  schedules.  Such  records  shall 
be  retained  until: 

(1)  Completion  of  the  project,  pro¬ 
gram,  or  other  undertaking  for  which  a 
grant  was  made  or  used,  and  thereafter 
for  a  period  of  at  least  three  years;  or 

(2)  Pull  repayment  of  a  loan  or  guar¬ 
anteed  indebtedness  for  which  such  fl- 
nancial  assistance  was  provided,  and 
thereafter  for  a  period  of  at  least  three 
years. 

<b)  All  recipients  described  in  para¬ 
graph  (a)  of  this  section  shall  keep  and 
preserve  such  full  written  flnancial  rec¬ 
ords,  accurately  disclosing  the  amount 
and  the  disposition  of  the  assistance, 
together  with  the  amounts  and  disposi¬ 
tion  of  other  funds  applied  to  the  project, 


program,  or  other  uudertakmg,  as  shall 
adequately  e.stablish  compliance  with  the 
requirements  of  section  308,  the  terms 
and  conditions  upon  which  .such  finan¬ 
cial  assistance  was  made,  and  the  stand¬ 
ards  for  financial  management  systems 
contained  in  Attachment  G  to  Federal 
Management  Circular  <FMC)  74-7. 

( 1)  Recipients  of  grant  assistance  shall 
retain  such  financial  records  until  com¬ 
pletion  of  the  project,  program,  or  other 
undertaking  for  which  such  grant  w^as 
made  or  used  and  thereafter  for  a  period 
of  at  least  three  years. 

<2)  Recipients  of  loans  or  guarantees 
shall  retain  such  financial  records  tmtil 
complete  repayment  of  the  loan  or  guar¬ 
anteed  Indebtedness  for  which  such  fi¬ 
nancial  assistance  was  provided  and 
thereafter  for  a  period  of  at  lea.'-t  three 
years. 

§931.96  Audit. 

The  Associate  Administrator,  the  Sec¬ 
retary  of  Commerce,  and  the  Comptroller 
General  shall  have  access  for  purposes  of 
audit  and  examination  to  any  records, 
books,  documents,  and  papers  which  be¬ 
long  to,  or  are  used  or  controlled  by,  any 
recipient  of  the  assistance  or  any  person 
who  entered  into  any  transaction  relat¬ 
ing  to  such  flnancial  assistance  and 
which  is  pertinent  for  purposes  of  deter¬ 
mining  if  such  financial  assistance  is 
being  or  was  used  in  accordance  with  sec¬ 
tion  308,  the  terms  and  conditions  upon 
which  such  financial  assistance  was  rer 
ceived,  and  FMC  74-7. 

§  931.97  Kccovcrj  of  fulld^. 

Tliis  section  sets  forth  requirements 
and  procedures  in  accordance  with  sec¬ 
tion  308(b)  (6)  to  ensure  that  grant  pro¬ 
ceeds  received  by  States  under  section 
308(b)  may  be  recovered  by  NOAA  if 
such  proceeds  have  been  expended  or 
committed  for  unauthorized  purposes, 
or  if  they  have  not  been  expended  or 
committed  before  the  close  of  the  fiscal 
year  immediately  following  the  fiscal 
year  in  which  the  grant  proceeds  were 
disbursed. 

(a)  Adequate  assurances.  (1)  Each 
requisition  for  the  proceeds  of  section 
308(b)  grants  submitted  by  a  State  un¬ 
der  Subparts  D,  EL  F,  or  G  of  this  part 
shall  contain  a  written  statement  that: 

(i)  Ihe  State  agency  requisitioning 
the  proceeds  possesses  the  legal  author¬ 
ity  to  do  so; 

(ii)  The  State  agency  has  established 
or  will  establish  fiscal  control  and  fund 
accoimting  procedures  which  assure 
proper  further  disbursement  of  and  ac¬ 
counting  for  grant  proceeds; 

(ill)  The  State  will  repay  to  the 
United  States,  with  interest  at  the  rate 
esablished  for  loans  made  under  section 
308(d)  (1)  at  the  same  time  the  proceeds 
of  section  308(b)  grants  were  disbursed, 
the  amount  of  a  grant  which  has  been 
determined  by  the  Associate  Administra¬ 
tor  not  to  have  been  expended  or  com¬ 
mitted  for  purposes  other  than  those  set 
forth  in  S8  931.33(b).  931.43(b).  931.63 
(b).  and  931.74;  and 
(tv)  The  State  win  repay  to  the 
United  States  the  amotmt  of  any  grant 


which  has  been  determined  by  NOAA  to 
have  been  expended  or  committed  before 
the  close  of  the  fiscal  year  immediately 
following  the  fiscal  year  in  which  the 
grant  proceeds  were  disbursed. 

(2)  If  a  State  has  received  a  written 
request  for  repayment  under  §  931.97<b) 
(1)  NOAA  may  require  such  additional 
assurances  as  it  finds  necessary  to  pro¬ 
tect  the  interests  of  the  United  State.^ 
in  the  making  of  grants  to  the  State. 

(b)  Procedures  for  the  recovery  of 
funds.  (1)  Upon  receipt  from  NOAA  oif 
a  written  request  for  repayment  which 
contains  a  finding  that  the  proceeds  of 
a  grant  received  by  the  State  under  sec¬ 
tion  308(b)  have  been  expended  or  com¬ 
mitted  for  purposes  other  than  those  set 
forth  in  §§  931.33(b),  931.43(b).  931.63 
(b),  and  931.74,  or  have  not  been  ex- 
liended  or  committed  before  the  close  of 
the  fiscal  year  immediately  following  the 
fiscal  year  in  which  the  grant  proceed.*- 
were  disbursed,  such  State  shall  provide 
a  written  response  within  15  days  to 
either  refute  or  admit  such  findings. 

(2)  The  Associate  Administrator  shall 
make  a  determination  that  repayment  by 
the  State  will  or  will  not  be  required,  and 
shall  notify  the  State  of  this  determina¬ 
tion  no  later  than  45  days  from  the  re¬ 
ceipt  by  the  State  of  the  request  for  re¬ 
payment  described  in  paragraph  (b)  <  1 ) 
of  this  section. 

(3)  If  the  Associate  Administrator 
determines  that  repayment  is  required, 
the  State  .shall  have  30  days  from  the 
date  of  receipt  of  such  determination  to 
file  a  request  for  reconsideration  with 
the  Associate  Administrator,  or  60  days 
from  the  date  of  receipt  of  such  deter¬ 
mination  to  make  a  repayment  by  check 
in  the  amount  stated  in  such  determin.a- 
tion. 

(i)  If  the  State’s  request  for  recon¬ 
sideration  is  denied,  the  State  shall  have 
15  days  from  the  date  of  such  denial  to 
make  a  repayment  by  check  in  the 
amount  determined  to  be  ow-ed  to  the 
United  States. 

(il)  If,  as  a  result  of  the  State’s  re¬ 
quest  for  reconsideration,  the  Associate 
Administrator  modifies  his/her  deter¬ 
mination  of  the  amount  required  to  be 
repaid  by  the  State,  such  State  shall 
have  15  days  frmn  the  date  of  such 
modification  to  make  tlie  repayment,  if 
any,  by  check. 

(4)  If  no  repayment  is  i*eceived  within 
the  time  period  established  by  paragraph 
(b)  (3)  of  this  section,  NOAA  shall  take 
necessary  action  to  recover  the  amoxmt 
due.  Methods  of  recovei-y  may  include 
but  are  not  limited  to: 

(i)  The  modification  or  termination  of 
a  grant  being  received  by  such  State 
under  section  308(b) ; 

(ii)  The  modification  or  termination  of 
fiirancial  assistance  under  sections  of  the 
Act  other  than  section  308(b) ; 

(iii)  The  withholding  of  future  finan¬ 
cial  assistance  to  the  State  under  any  .sec¬ 
tion  of  the  Act;  and 

(iv)  The  mc^ificatlon  or  termhiatjon 
of  financial  assistance  being  received  by 
such  State  imder  other  programs  admin¬ 
istered  by  the  D^jartment  of  Commerce, 
or-the  withholding  of  future  flnanoiaJ  a«- 
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slstance  to  such  State  under  these  pro¬ 
grams. 

(5>  Actions  imdertaken  under  para¬ 
graph  (b)  of  this  section  shall  not  in  any 
way  prejudice  any  rights  of  NOAA  to 
pursue  such  other  remedies  as  may  be 
legal^  available  and  appropriate  under 
the  circumstances,  including  the  referral 
of  tiie  claim  against  the  State  to  the  De¬ 
partment  of  Justice. 

§  931.98  Coordination  ^ith  other  Fed> 
era!  agencies. 

(a)  No  financial  assistance  for  study¬ 
ing  and  planning  provided  under  sections 
308(b)  (4)  (B)  and  308(c).  for  public  fa¬ 
cilities  and  public  services  provided  under 
sections  308(b)  (4)  (B)  and  (d) ,  or  for 
environmental  and  recreational  projects 
provided  under  sections  308(b)  (4)  (C) 
and  (d)  (4)  sJiall  be  awarded  or  disbursed 
if  other  Federal  funds  are  available  for 
such  purposes,  unless  the  Associate  Ad¬ 
ministrator  is  assured  that  the  Federal 
assistance  to  be  received  under  section 
308: 

( 1  >  Is  to  be  used  in  addition  to,  and  not 
in  lieu  of,  any  Federal  funds  which  any 
coastal  State  or  unit  of  local  government 
may  obtain  under  any  other  law;  and 

•  2)  Is  not  duplicative  of  other  funding 
assistance. 

(b) (1)  The  term  “joint  funding” 
means  the  coordination  of  multiple  Fed¬ 
eral  assistance  under  the  authority  and 
provisions  of  the  Joint  Funding  Simpli¬ 
fication  Act  of  1974  (Pub.  L.  93-510)  In 
support  of  and  consistent  with  the  CEIP. 

(2)  When  assistance  from  other  Fed¬ 
eral  programs  is  insufficient  to  cover  a 
project  or  when  combinations  of  assist¬ 
ance  from  multiple  Federal  programs  are 
appropriate  and  beneficial.  States  and 
units  of  local  government  may  request 
joint  funding  by  the  CEIP  and  other 
Federol  programs  in  accordance  with 
OMB  Circular  A-111,  41  FR  32040. 

Subpart  J — Intrastate  Allocation  of 
Financial  Assistance 

§931.110  General. 

This  subpart  sets  forth  policies,  re¬ 
quirements,  and  criteria  required  by  sec¬ 
tions  308  (e)  (2)  and  (g)(2)  and  related 
to  the  intrastate  allocation  of  financial 
assistance  provided  under  section  308. 

§931.111  Objective. 

The  objective  of  these  requirements  is 
to  assure,  to  th^  maximum  extent  feasi¬ 
ble,  that  section  308  assistance  allotted 
to  coastal  States  is  distributed  among 
units  of  local  government  in  amounts 
which  are  proportional  to  need  and  In  a 
manner  which  is  equitable  and  expedi¬ 
tious. 

§931.112  PrcH'ess  required  for  inlra- 
ivlule  allocations. 

•  Each  coastal  State  must  designate  or 
establish  a  process  to  allocate  its  allotted 
section  308  assistance  among  State  agen¬ 
cies  and  units  of  local  government  based 
upon  need  for  such  assistance.  This  proc¬ 
ess  must  be  aw>roved  by  the  Associate 
Administrator,  and  it  must: 


(a)  Specify  the  respective  roles  of  State 
agencies  and  units  of  local  government 
in  determining  the  intrastate  allocation 
of  section  308  assistance; 

(b)  Indicate  the  State  agency  desig¬ 
nated  imder  §  931.26  which  will  assmne 
a  lead  role  for  administering  the  process; 

(c)  Describe  the  means  to  be  used  to 
define,  determine,  evaluate,  and  set  prior¬ 
ities  for  the  neeids  for  financial  assist¬ 
ance  resulting  from  coastal  energy 
activity;  - 

(d)  liescribe  the  means  to  be  used  to 
allocate  financial  assistance; 

(e)  Include  methods  and  procedures 
to  assure  direct  and  effective  participa¬ 
tion  by  affected  State  agencies  and  units 
of  local  govenunent  throughout  the  de¬ 
velopment  and  implementation  of  the 
allocation  process; 

(f)  Include  a  method  of  assigning 
priority  to  projects  for  which  assistance 
is  not  otherwise  available  from  Federal, 
State,  or  private  sources ; 

(g)  Include  a  method  of  assigning 
priority  to  projects  based  on  criteria 
which  include  need,  immediacy  or  sever¬ 
ity  of  impacts,  the  establishment  of  re¬ 
source  or  fiscal  management  capacity  of 
units  of  local  government,  and  protec¬ 
tion  of  the  environment; 

(h)  Preserve  local  autonomy: 

(i)  Establish  a  coordination  mecha¬ 
nism  to  prevent  overlapping  or  conflict¬ 
ing  activities  and  to  ensure  a  common 
basis  for  making  assumptions  and  pro¬ 
jections  about  needs  and  impacts; 

(j)  Provide  for  formal  notification  of, 
direct  consolation  with,  and  comment 
by  affected  units  of  local  government: 

(k)  Assure  that  information  on  the 
allocation  of  financial  assistance  is  avail¬ 
able  to  the  public  throughout  the  alloca¬ 
tion  process: 

.  (1)  Stipulate  reasonable  time  limits 
for  the  allocation  of  financial  assistance; 
and 

(m)  Establish  or  designate  a  procedure 
by  which  units  of  local  government  may 
appeal  to  the  State  either  the  results  of 
its  allocation  decisions  or  whether  the 
State  complied  with  the  intrastate  allo¬ 
cation  process  described  in  this  section 
and  approved  by  the  Associate  Adminis¬ 
trator.  Such  a  procedure  must  include 
provisions  for  a  record,  evidence,  and 
exhibits  of  relevant  information  subject 
to. the  appeal. 

§  931.1 13  Ft»rni>i  of  a^«i>lan«‘e. 

To  the  maximum  extent  practicable 
and  in  accord  with  the  intrastate  allo¬ 
cation  process  established  pursuant  to 
§  931.112: 

(a)  States  that  requisition  the  pro¬ 
ceeds  of  grants  under  section  308  for 
purposes  specified  in  Subparts  D  and  G 
of  this  part  must  pass  this  assistance 
through  to  State  agencies  and  units  o{ 
local  government  in  the  form  of  grants; 

(b)  States  that  requisition  the  pro¬ 
ceeds  of  grants  under  section  308  for  pur¬ 
poses  specified  in  Subparts  E  and  F  of 


this  part  must  pass  this  assistance 
through  to  State  agencies  and  units  of 
general  purpose  local  government  in  the 
form  of  grants; 

(c)  States  that  are  allotted  credit  as¬ 
sistance  imder  section  308  (d)  (1)  and 

(d)  (2)  must  pass  this  assistance  through 
to  State  agencies  and  imits  of  general 
purpose  l(x;al  government  using  one  of 
the  following  methods : 

(1)  State  agencies  may  borrow  to  pro¬ 
vide  public  facilities  and  public  services 
needed  to  meet  either  State  or  local 
needs; 

(2)  State  agencies  may  borrow  to  re¬ 
loan  or  to  grant  this  assistance  to  units 
of  general  purpose  local  government  for 
public  facilities  and  public  services 
needed  to  meet  local  needs ;  or 

(3)  State  agencies  and  units  of  gen¬ 
eral  purpose  local  government  may  sub¬ 
mit  applications  to  the  State  to  borrow 
fr(Kn  the  Fund  to  provide  needed  public 
facilities  and  public  services. 

§  931.114  Review  and  appeal. 

(a)  The  Associate  Administrator  will 
review  the  State’s  intrastate  allocation 
of  section  308  assistance  to  determine 
whether  the  allocation  process  results  in 
a  distribution  of  assistance  which,  to  the 
maximum  extent  practicable,  is  propor¬ 
tional  to  need. 

(b)  In  making  this  latter  determina¬ 
tion  for  sections  308  (d)  (1)  and  (d)  (2* 
assistance,  the  Associate  Administrator 
will  compare  the  proportion  of  tlie 
State’s  relative  need  factor  (as  described 
in  H  931.46)  which  was  originally  com¬ 
puted  for  each  impact  area  with  the 
propK>rtion  of  the  State’s  allotment  un¬ 
der  S  931.46  which  has  been  allocated 
by  the  State  for  use  within  each  impact 
area. 

(c)  If  there  Is  substantial  discrepancy 
between  these  two  proportions,  the  State 
agency  designated  under  §  931.26(a)  (2) 
and  responsible  for  the  Intrastate  alloca¬ 
tion  process  will  be  asked  to  submit  a 
justification. 

(d)  A  unit  of  local  government  may 
appeal  to  the  Associate  Administrator  to 
determipe  whether  the  State  complied 
with  the  intrastate  allocation  process  de¬ 
scribed  in  §  931.112  and  approved  by  the 
Associate  Administrator.  Such  an  appeal 
must  be  made  within  30  days  after  the 
unit  of  local  government  has  exhausted 
the  appeal  procedure  described  in 
§931.112(m».  Such  appeal  is  limited  to 
the  record,  evidence,  and  exhibits  intro¬ 
duced  at  or  resulting  from  the  appeal 
process  established  or  designated  pursu¬ 
ant  to  §931.112(m).  The  Associate  Ad¬ 
ministrator  will  notify  the  State  and  unit 
of  local  government  of  his.'her  findings 
within  45  days  of  receipt  of  the  appeal. 

(e)  If  the  Associate  Administrator 
finds  that  the  State  has  not  siubstantially 
complied  with  the  approved  process,  sec¬ 
tion  308  assistance  will  be  withheld  until 
the  State  reallocates  the  assistance  in 
accord  with  the  approved  process. 

[FR  Doc.77-212  Piled  l-4-77;8:45  am] 
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